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United States Court of Appeals for the 
District of Columbia 


a Supreme Court of the District of Columbia. 

At Law No. 78912. 

George F. Morrison, Plaintiff, 

vs. 

Thomas F. Wrenn, Defendant. 

United States of America, | 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter ijientioned, 
the following papers were filed and proceedings 
had, in the above-entitled cause, to witj- 

1 In the Supreme Court of the District of Colombia. 

At Law No. 78912. j 

George F. Morrison, Plaintiff, 

vs. [ 

Thomas F. Wrenn, Defendant. 

MEMORANDA. 

November 26, 1930.—Declaration and Affidavit filed. 
December 23, 1930.—Affidavit in Attachment filed. 

2 In the Supreme Court of the District of Columbia. 

At Law No. 78912. 

George F. Morrison, Plaintiff, 

1215 16th Street, Northwest 

vs. 

Thomas F. Wrenn, Defendant. 

Filed December 23,1930. 


Know all men by these Presents, That we, 


Morrison, as principal, and United States Fidelity and 


George F. 


2 UNITED STATES FIDELITY & GUARANTY COMPANY VS. 


Guaranty Company, as surety, are held and firmly bound 
unto the above-named Thomas F. Wrenn in the full sum of 
Twenty-two thousand ($22,000.00) dollars to be paid to the 
said Thomas F. Wrenn, his executors, administrators, suc¬ 
cessors, or assigns. To which payment, well and truly to 
be made, we bind ourselves, and each of us, jointly and sev¬ 
erally, and our and each of our heirs, executors, adminis¬ 
trators, successors, and assigns, firmly by these presents. 
Sealed with our seals and dated this... .day of December, 
in the year of our Lord one thousand nine hundred and 
thirty. 

Whereas, the above-named George F. Morrison has sued 
out a writ of Attachment against the lands and tenements, 
goods, chattels, and credits of the said defendant found in 
the District of Columbia. 

Now, therefore, the condition of this Obligation is such, 
That if the above-named George F. Morrison shall make 
good to the said defendant all costs and damages which he 
may sustain by reason of the wrongful suing out of said 
Attachment, then this obligation shall be void; otherwise 
the same shall be and remain in full force and virtue. 

Sealed and delivered in the presence of J. N. Halper. 

G. F. MORRISON, [seal] 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, [seal] 
i By LOUIS L. PERKINS, [seal] 

[corporate seal] Atty. in fact. 

Surety approved the 23d day of December, 1930. 

! FRANK E. CUNNINGHAM, 

Clerk. 

1 Bv ANDREW A. HORNER, 

Assistant Clerk. 

At Law No. vs. Bond in Attachment. 

3 Memoranda. 

December 23, 1930.—Writ of Attachment and gar¬ 
nishment before Judgment—issued. 

January 2, 1931.—Answer of George F. Morrison, Gar- 
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nishee, filed. (Answer set out in Report of Special Master 
at Pages 9 and 10 of this transcript.) 

May 5,1931.—Demurrer to declaration filed. 

Supreme Court of the District of Columbia. 

Monday May l£, 1931. 

Session resumed pursuant to adjournment, 
nings Bailey, Justice, presiding. 

****** 



Upon consideration of the demurrer filed herein to the 
declaration it is ordered that said demurrer bej and the 
same is hereby sustained. j 

MEMORANDA. 

June 10, 1931.—Motion of Plaintiff for Leave fjo Amend 
Declaration with Proposed Amended Declaration-]—filed. 

June 17, 1931.—Motion for leave to file Amended Decla¬ 
ration—overruled. 

June 29, 1931.—Motion for leave to file the 

4 Amended Declaration—filed. 

July 29, 1931.—Motion for leave to file proposed 
Amended Declaration, denied. 

November 20, 1931.—Judgment for Defendant on plead¬ 
ings and reference to Auditor to ascertain damages, appeal, 
etc. 

July 20, 1932.—Order referring cause to Georgb Francis 
Williams, special Master—filed. 

March 6, 1933.—Mandate of Court of Appeals f affirming 
Judgment—filed. 

5 Report of Special Master . 

Filed August 16, 1935. j 

, 

******* 

Statement. 


The above cause was referred to the auditor of the Su¬ 
preme Court of the District of Columbia by virtue of a 
clause contained in the final judgment in favor of the defen¬ 
dant entered in the cause on the 20th day of November, 
1931, expressed as follows: 
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“Further, it is ordered that this cause be, and the same 
is, hereby referred to the Auditor of this Court for the 
purpose of ascertaining the damages sustained on the bond 
and attachment in this cause.” 

By said final judgment, the Court had ordered that the 
plaintiff take nothing by his action and that the defendant 
recover of plaintiff his costs of defense, to be taxed by the 
Clerk, and have execution thereon. 

From this said judgment the plaintiff prosecuted an 
appeal to the Court of Appeals, which court affirmed the 
said judgment on the 13th day of February, 1933, with 
costs. 

Thereafter, the reference to the Auditor of this court, 
contained in said judgment, affirmed on appeal as afore¬ 
said, was called to his attention and a hearing or hearings 
thereon were held and testimony taken, but before reach- 
ing any decision or reporting, he expressed a preference 
not to act or pass upon the subject-matter of the reference, 
in view of the fact that he had been counsel opposing one 
of the parties in this cause in a former litigation involving 
the same property which was involved in this cause, and 
thereafter, in lieu of said order of reference to the Auditor, 
and because of his desire not to act or report in the matter, 
an additional order of reference was passed in the cause, 
dated and entered the 20th day of July, 1932, reciting 
6 that this cause having been referred to the Auditor 
of this Court to ascertain damages against the plain¬ 
tiff and the United States Fidelity and Guaranty Company, 
on a certain bond entered into by plaintiff as principal and 
said Company as surety, under which an attachment was 
issued, and the Auditor having advised counsel of his pre¬ 
ferring not to pass upon the matter involved, for reasons 
stated, it was ordered that said cause be, and the same was, 
referred to George Francis Williams as a Special Mas¬ 
ter,— 

“to determine the amount of damages, if any, to be awarded 
the defendant, Thomas F. Wrenn, in the above-entitled 
cause against the plaintiff, George F. Morrison, and the 
U. S. Fidelity and Guaranty Company as Surety by reason 
of the attachment heretofore issued in the said above-en¬ 
titled cause.” 
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Considerable time thereafter elapsed before the brder of 
reference was called to the attention of the Special! Master, 
but ultimately, on September 13, 1934, pursuant to hue pre¬ 
vious notice to the attorney of record for the plaiittiff, the 
attorney of record for the defendant, and the said U. S. 
Fidelity and Guaranty Company, surety, a hearing was 
held before the Special Master, and further hearirigs were 
held pursuant to adjournments taken from time |to time, 
the final hearing being held on the 20th dav of December, 
1934. " * 

Prior to the first hearing, the Special Master took and 
subscribed the oath required by the order of Courjt in ref¬ 
erences of this character, and the same has been fiUd in the 
cause. 

At the first hearing on said reference, and a)l subse¬ 
quent hearings thereon, the defendant, Thomas F. Wrenn, 
was represented by W. Gwynn Gardiner, Esquirq, his at¬ 
torney of record, and the U. S. Fidelity and Guaranty Com¬ 
pany was represented by Louis M. Denit, Esquir^, of the 
firm of Brandenburg & Brandenburg, whose appearance 
was duly entered in the cause for the aforesaid Com- 
7 pany as surety on the attachment bond or undertak¬ 
ing, but the plaintiff was not represented by counsel 
present at any of the hearings although his attorney of 
record, Jacob N. Halper, Esquire, being duly notified in 
writing, acknowledged the receipt of notice and informed 
the Special Master that he did not consider it i^ecessary 
for him to be present and would make no objection to the 
cause proceeding on the reference in his absence. (See 
acknowledgment of service of notice, etc., signeq by him 
and filed with the testimony.) The plaintiff himsfelf, how¬ 
ever, was called as a witness on behalf of the defendant, and 
appeared in person and gave testimony at the heading held 
on the 19th day of September, 1934, being examined by the 
attorney for the defendant and cross-examined by the at¬ 
torney for the said Surety Company; and the record shows 
that he appeared as such witness in obedience to a sub¬ 
poena issued by direction of the attorney for defendant. 
(Transcript of Record, page 27.) 

All of the testimony adduced at the several hearings was 
taken down by a stenographer and afterwards transcribed, 




6 UNITED STATES FIDELITY & GUARANTY COMPANY VS. 

and the full report of the testimony is herewith returned, 
together with the exhibits. 

All of the testimony before the Special Master was of¬ 
fered and taken on behalf of the defendant, the hearing 
having been finally closed without the plaintiff or the said 
Surety Company offering any testimony on his or its be¬ 
half. 

At the conclusion of the testimonv on behalf of the de- 
fendant, the record shows that the following occurred (p. 
104, Trans.): 

“Mr. Gardiner: (Addressing Mr. Denit) Do you wish to 

take anv testimonv? 

•/ * 

“Mr. Denit. No. We rest. We renew our exceptions 
and objections heretofore taken and formally move to strike 
out the evidence offered on behalf of the defendant on the 
ground that the evidence, and all of it, is incompetent, ir¬ 
relevant and immaterial. 

“ Special Master. While I feel I should not grant 
8 that motion at this time, at the same time I will take 
it under advisement with the rest of the questions. 
I may shy that I notified the attorney for the plaintiff, Mr. 
Halper, hnd have not heard from him so assume that he has 
nothing to offer and that the reference can be considered 
closed so far as his testimony is concerned.” 

It was stipulated between counsel for defendant and 
counsel for the Surety Company that the record in the 
cause should be considered in evidence, and while this stip¬ 
ulation covered the bond in question, the latter also was 
offered in evidence and received on behalf of the defendant, 
without objection. (Transcript, p. 75.) 

The above-entitled cause was begun on November 26, 
1930, by the filing of a Declaration and an Affidavit of 
Merit, the action being ex contractu in form and plaintiff 
claiming therein the right to recover Eleven thousand dol¬ 
lars ($11,000.00), with certain interest, and on the same 
day the plaintiff filed an affidavit in attachment alleging 
that the defendant was a non-resident of the District of 
Columbia, being a resident of North Carolina, and that 
plaintiff had a just right to recover of defendant the sum 
of Eleven thousand dollars ($11,000.00) with interest, and 
setting forth the grounds of his claim, and on the same day 
he executed and filed in the cause a bond in the usual form, 



THOMAS F. WEE NX. 


7 


executed by the plaintiff and the U. S. Fidelity ^nd Guar¬ 
anty Company as surety in the sum of Twenty-two thou¬ 
sand dollars ($22,000.00) conditioned for the payment of all 
costs and damages which might be incurred by the wrong¬ 
ful suing out of the attachment, and thereupon a writ of 
attachment and garnishment was issued by the Cl(frk, under 
and bv virtue of which the United States Marshal levied on 
certain real estate of the defendant, Thomas fr. Wrenn, 
being Lot 816 in Square 196, in the City of Washington, im¬ 
proved by an apartment house known as 1215 16th Street, 
Northwest, and also attached credits, property of the defen¬ 
dant, in the hands of the plaintiff, George F. Morri- 
9 son as garnishee. The latter as such garnishee exe¬ 
cuted and filed in the cause, on the 2d day of Janu¬ 
ary, 1931, his answer to interrogatories served upon him, 
three in number, the first being the usual interrogatory as 
to whether the garnishee was indebted to the defendant; 
if so, how and in what amount; the second being the usual 
interrogatory as to whether the garnishee between the time 
of service, and the filing of his answer, “had of has any 
goods, chattels or credits of the defendant in Ips charge, 
and if so, what”; and a third interrogatory expressed as 
follows: 

“Are you indebted to the defendant in any sum or sums 
whatsoever, payment of which is not yet due, if so state 
the amount or amounts, the nature and character of such 
payments and when they will become due. ’ ’ 

In effect, one answer was made by plaintiff (as garni¬ 
shee) to all three of said interrogatories, and it was ex¬ 
pressed as follows, viz.: 

“On September 1, 1930, I entered into a lease, with my¬ 
self as lessee and the defendant as lessor for the premises, 
1215 Sixteenth Street, Northwest, Washington, D. C. for 
the term of one year commencing September 1, 1930. 

“Rent thirty-nine hundred dollars, ($3900.00) for the 
term, payable three hundred twenty-five dollars, ($325.00) 
per month. Default in payment continued over!ten days, 
entire rent for the term to become due and payaple. 

“1 did not enter into possession until Septembel 17, 1930, 
but paid rent for the month ending September 3j), 1930 in 
the sum of three hundred twenty-five dollars, ($325.00). 
No other rent has been paid. 


8 UNITED STATES FIDELITY & GUARANTY COMPANY VS. 


“For account of the defendant, and by his authority, and 
with his consent, I made the expenditures shown below to 
the persons indicated which I was authorized to charge to 
the account of the defendant, 

STATEMENT 


Rent for the term. $3900.00 

Rent for September. 325.00 


$3575.00 

Rent from September 1st to 17th.. $184.00 

10 Union Hardware Company. 22.50 

D. Rones. 14.00 

Ajax Roofing Company. 74.00 

P. E. P. Company. 36.69 

Allen Griffen . 70.00 

Allen Griffen . 20.00 

Superior Lock Company. 3.50 

T. J. Fisher & Company. 87.00 

Varnish & Painting. 44.00 

A. A. Weschler & Son. 18.00 

A. A. Weschler & Son. 37.00 

J. G. Webster. 207.50 


Amount due for the term.. $2756.81 


“The amount due to the defendant from me is two thou¬ 
sand, seVen hundred fifty-six dollars and eight-one cents, 
($2,756.81) based upon the total rent for the term, and the 
amount due at the time of the filing of this answer is the 
accrued rent less credits claimed by me.” 

(Signed and sworn to by said George F. Morrison, Gar¬ 
nishee.) 

The Marshal returned the writ of attachment and gar¬ 
nishment served upon the plaintiff on December 23, 1930, 
with the notation, “Attached as per schedule annexed,” 
referring to schedule containing description of the real 
estate, upon which the attachment was levied as aforesaid, 
and as to the garnishment, his return was in the following 
language: 

“Attached credits, property of the defendant in the 
hands of George F. Morrison, Garnishee, and served said 
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Garnishee and the defendant with copies of this p r rit, In¬ 
terrogatories and the notices prescribed by Sections 426 
and 456 of the Code. Personally December 23, 1930.’ ’ 

It will be seen that the attachment was laid upon the 
credits in the hands of the plaintiff himself, consisting, as 
set forth in his answer to the interrogatories, of the amount 
of the rent remaining unpaid under the lease, of the real 
estate above mentioned, which he held as tenant d>r lessee 
under the defendant, and which amount, less certaiii credits, 
was, according to his said answer to the interrogatories, 
$2756.81, of which only a small portion was then due and 
payable; that is, the lease, as stated in the answer, 
11 called for a rental for the term of one year, begin¬ 
ning September 1, 1930, of $3900.00, at the rate of 
$325.00 per month, of which the first month’s rent had been 
paid, and plaintiff, as tenant or lessee, claimed credit for 
certain items as set forth in the answer above, Which if 
allowed, would have reduced the amount at the time due 
and payable by him to $156.81, to and including the instal¬ 
ment of rent due December 1, 1930, for the month ending 
December 31, 1930, but by including the rent for |the rest 
of the term—eight months—which, of course was not yet 
payable, (the option of considering it due and payable for 
default of ten days in payment of any monthly instalment 
being the option of the lessor, not of the lessee) th^ amount 
was increased to the sum stated in the answer to the in¬ 
terrogatories. 

There was no further action taken with respect to the 
levy on the real estate, and although it was never formally 
released, it became, of course, ineffective upon i;he final 
judgment in favor of the defendant being entered |s above 
stated, and defendant’s counsel at the hearing before the 
Special Master expressly stated that no damage was caused, 
and none was claimed by reason of the said levy on the 
real estate. 

There was no further proceeding with reference to the 
attachment of the credits in the hands of the defendant, and 
there was never any motion made to dissolve th(j attach¬ 
ment or the garnishment, and it therefore continued of rec¬ 
ord in the cause as in force until the entry of the fnjal judg¬ 
ment in the cause in favor of the defendant, on November 
20, 1931, but some months before that time—to wit, on 
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August 10, 1931,—the defendant had recovered possession 
of the leased property, he having begun a landlord and 
tenant proceeding in the Municipal Court promptly after 
this court, by its order of July 29,1931, had denied (for the 
second time) an application for leave to file an amended 
declaration, which order, as it turned out, was the 

12 last proceeding in the cause prior to the entry of the 
final judgment, and, in effect, prevented any further 

prosecution of plaintiff’s claim in the suit itself. 

Findings and Conclusions 

1. I find from the evidence that the defendant never re¬ 
ceived or collected any rent from the plaintiff except the 
first month’s rent, and that at the time the plaintiff was 
evicted by the United States Marshal from the premises in 
question there w T as due and owing the defendant as rent of 
the premises under the lease thereof, not then expired, rent 
for ten months; to wit, from October 1, 1930 to July 31, 
1931, plus ten days, the eviction having taken place on the 
10th day of August, 1931, less credits, if any, to which the 
plaintiff may have been entitled by reason of the items set 
forth in his answer to the interrogatories and which items 
total the sum of Eight hundred and eighteen dollars and 
nineteen cents ($818.19). 

2. I find further that the property, as appears by the 
lease and as fullv established by the testimonv, was rented 
furnished, and that under the lease and agreement between 
the landlord and the tenant it was the duty of the plaintiff 
as tenant to take the best of care of the leased premises and 
of the furniture and furnishings, and to return both the 
premises and the furniture and furnishings to the defend¬ 
ant as landlord at the expiration of his lease, or at the 
termination of his holding thereunder, in as good order as 
when received, usual wear and tear excepted. The exact 
language of the lease in this regard may be seen upon ref¬ 
erence to a copy of the lease, which is filed as an exhibit to 
the testimonv. 

V 

The defendant claims as damages under the attachment 
bond the amount of the rent from the beginning of the term 
to the time of the eviction of plaintiff as aforesaid, 

13 less the credit for the first month’s rent of $325.00 
which was paid, and without any credit by reason 
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of any items claimed as credits by the plaintiff in his an¬ 
swer to the interrogatories as garnishee, because the de¬ 
fendant claims that all of said deductions were unauthor¬ 
ized and never agreed to, and are not proper credits. 

The defendant further claims damages in a considerable 
amount of money because of damage to the furniture and 
furnishings during the tenancy of the plaintiff, and loss of 
some of the articles of furniture, as set forth in [detail in 
the testimony. 

Both these claims for damages were and are ^ontested 
and denied to be valid by the United States Fidelity and 
Guaranty Company as surety on the bond of plaihtiff, the 
only defense being made by said Surety Company, while 
the plaintiff, as principal on the bond is not contesting or 
defending in this reference. 

The position taken by counsel for the Surety Company 
is, in effect, that this proceeding is entirely based upon the 
attachment bond and (especially as to the surety) the obli¬ 
gation thereon cannot be enlarged by implication, and that 
under it the plaintiff and the surety are responsible only 
to make good to the defendant all costs and damages which 
lie may have sustained by reason of the wrongful suing out 
of the attachment. 

In this connection, attention may be called to a para¬ 
graph contained in the opinion of the Court of Appeals in 
U. S. Fidelity & Guaranty Company v. Klein, 60 appeals, 
D. C., 354, in which case there was involved the condition 
of a bond given by a trustee for the sale; of real 
14 estate, and the decision of the Court of Appeals was 
against the claim of the obligee that there was any 
recoverable damage. It is as follows: 

“We are not unmindful of the rule that in the case of 
bonds executed for profit the law does not have the same 
solicitude as in the case of one who voluntarily offers to 
answer for the obligation of another, but that rule may not 
be invoked to substitute a new and different obligation for 
that which the surety executed and to create a new liability 
to meet the exigencies of an unfortunate situatiojn.” (p. 
356) ' I 

A further contention on behalf of the Surety Company 
seems to be, in substance, that neither of the grounds of 
damages alleged by the defendant, to wit, loss of r^nts and 
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damage to furniture, is a valid or proper basis in law for 
damages under the attachment bond; that the general rule 
of law is that damages which may be recovered for wrong¬ 
ful attachihent are those only which actually resulted, and 
no damage is awarded unless there has been a loss as a di¬ 
rect result of the attachment, or, in this case, garnishment. 

It is true that there is absence of evidence, as I under¬ 
stand the testimony, that the plaintiff was solvent, so that 
a judgment for the rent of the premises would have been 
collectible (had one been obtained) either at the time when 
the attachment issued and was served on December 23,1930, 
or at the time the defendant evicted him, and it is not affirm¬ 
atively shown that if defendant’s claim for overdue rent 
and for damage to furniture had been asserted by suit 
then, or subsequently, after the final judgment in this cause 
was entered in favor of the defendant, a judgment, if and 
when recovered, would have been uncollectible. I find no 
evidence that plaintiff’s financial condition had so altered 
for the worse between the time the writ of attachment and 
garnishment was levied, and the time when the suit was 
dismissed, and all defense to suit afforded bv the 
15 attachment, was removed, that direct loss to defend¬ 
ant can be shown on that ground. 

After very careful consideration of the facts and the law 
bearing upon the whole matter, as disclosed by the record, 
and an examination of numerous authorities, I find mvself 

i . . . j , *. • 

unable to agree with the strict construction of the liability 
of the suretv contended for bv its counsel and which would, 
in effect, have required that defendant establish by suit 
and recovery of judgment, and an unsuccessful attempt to 
collect same, the basis of his claim for loss of rent and 
other damages, as indicated above. If this be a correct 
view, then it might be further argued that even if he had 
brought £uch suit and been unable to collect, it would have 
been necessary to show that the plaintiff’s financial condi¬ 
tion had changed to such a degree during the time the at¬ 
tachment vras in force that whereas a judgment would have 
been collectible at the time the attachment was issued, or at 
some time during the pendency, it became impossible to 
make collection by suit and judgment after that time. 

Mv conclusion is that the reasonable construction of the 
liability imposed by the attachment bond is that the plain- 
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tiff and his surety, as joint and several obligors theifeunder, 
are liable to defendant for the damages suffered by the 
wrongful suint out of the attachment, and that it gives him 
an independent remedy based on said bond, enforceable in 
the present proceeding. 

In this view, it remains to consider what actual damages 
have been proved. No testimony was adduced or submitted 
on behalf of the plaintiff or the Surety Company, Jand the 
fact of the default in rent and the failure to pay jor com¬ 
pensate the defendant in any manner for the occupation of 
the premises during the time the plaintiff was in pos- 
16 session, pending the attachment, is conceded. It is 
also conceded that rent due at the time the attach¬ 
ment issued has not been paid, although the plaintiff in his 
answer as garnishee claimed certain credits on account 
thereof, but said claim for credits is not supported by any 
testimony in the cause and that defendant had authorized 
plaintiff to have the work done and take credit for the cost 
as against the rent (as claimed in said answer) was denied 
bv and on behalf of defendant. 

I therefore further conclude and find that the defendant 
is entitled to recover as an item of damage against the 
plaintiff and his surety on the attachment bond either rent 
or its equivalent as compensation for the use and occupancy 
of the premises from the time the attachment was levied to 
the time the defendant evicted the plaintiff. 

The question remains whether the defendant shquld also 
be allowed to recover for the rent from October 1 tcf Decem¬ 
ber 31, 1930, inclusive, which rent was overdue anc| unpaid 
at the time the attachment was issued and has not si^ice been 
paid. Was he prevented from enforcing any renkedy for 
the collection of this rent by reason of the wrongful suing 
out of the attachment and garnishment? 

It appears to be clear that if suit had been brought pend¬ 
ing the attachment and garnishment, the latter cojild have 
been set up as a defense by the plaintiff in this action, as 
well with respect to the rent due at the time the attachment 
was issued as with respect to that which thereafter ac¬ 
crued ; and that he could have successfully defended any ac¬ 
tion for possession of the property on the ground of the 
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pendency of the attachment. In paragraph 20, infra, there 
is further discussion of this question of suit for rent. 

17 As stated above, the plaintiff did not wait until 
the attachment was no longer technicallv in force of 

record, and the plaintiff did not make the point or defense 
in the proceeding in the Municipal Court that there was an 
attachment or garnishment undissolved and in force of 
record. On the contrary, he testified herein that after be¬ 
ing served with summons he personally appeared in the 
Municipal Court, but he does not seem to have been repre¬ 
sented there by counsel or to have put in any defense, and 
that upon judgment for possession being granted the Judge 
informed him that he must vacate the property. A few 
days later, when a Deputy Marshal came with a writ to the 
premises and demanded possession, plaintiff herein sur¬ 
rendered possession without raising any objection or de¬ 
fense. 

Substantially and reasonably, the defendant must be con¬ 
sidered in effect to have had his hands tied during the en¬ 
tire period when the action was continuing with respect to 
the claim of the plaintiff in this suit, and in which the at¬ 
tachment was an ancillary proceeding. In this view, it 
seems further reasonable that the loss of the rent, accrued 
at the time the writ issued, as between the defendant as 
obligee 6f the bond, and the plaintiff and his surety as ob¬ 
ligors, is a damage caused by the wrongful suing out of 
the attachment and hence recoverable. 

17. I therefore find in favor of the defendant’s claim for 
damages with respect to the rent accrued and due when 
the attachment issued, as well as for rent or its equivalent 
for loss of use and occupation of the premises from that 
time until plaintiff was evicted; reference being made to 
Schedule A hereto annexed for the amount, and the interest 
recommended to be allowed. 

17(a) I further find and conclude that the claim 

18 made in the answer to the interrogatories by the 
plaintiff Morrison that he had a right to set off as a 

credit against the rent that was due the sum of $184.00, rep¬ 
resenting the amount of rent from September 1 to Septem¬ 
ber 17, 1930, on the ground that he did not go into posses¬ 
sion until the latter date, and items spent for materials and 
repairs to the premises in question, aggregating $634.19, 
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should be disallowed, in toto, for the reason that! there was 
no evidence adduced that there was any agreement to abate 
the rent for the first seventeen days of the term, and such 
claim is in direct conflict with the terms of the lease; and 
there is no evidence in the case that the alleged materials 
and repairs were furnished and made by plaintiff at the 
request of the defendant, the lessor, or on a promise to 
allow plaintiff credit for the same. 

The plaintiff, Morrison, when he was on the stand as a 
witness under subpoena issued by defendant, made some 
statements evidently intended to support this j claim for 
credits, but they were objected to and were “stricken out” 
and withdrawn by the consent of counsel for defdndant and 
for the Surety Company, respectively, as appearjs from the 
transcript of testimony herewith. 

In Re: Damage to Furniture 

18. As to defendant’s claim that damage to the furniture 
and furnishings should also be allowed, I find that there is 
not sufficient evidence to support that claim, and also doubt 
whether it would be properly recoverable as a matter of 
law, and therefore disallow it. 

19. In explanation, I may say that while there is abun¬ 
dant evidence that when possession was recovered by the 
defendant, in the early part of August 1931, tlnj furniture 

and furnishings were in a damaged condition, and 
19 some articles were missing altogether, yej the testi¬ 
mony is far from conclusive, or definite, as to the 
amount and extent of the damage done, and the fair or ac¬ 
tual value of the articles lost or destroyed, and the time or 
times are not sufficiently shown or fixed at which the in¬ 
juries were done or occurred. For instance, th,ere was a 
period of more than three months during which the plain¬ 
tiff was in possession and in use of the premises,(furniture, 
etc., using the property for the rental of furnished apart¬ 
ments and as a rooming house, before the writ issued; and, 
clearly, the surety upon the attachment bond cannot be 
held responsible for any damage or loss to the defendant by 
reason of injury to the furniture, etc., which majr have oc¬ 
curred prior to the issuing and serving of that (writ. 

16. Even if the contention of defendant’s counsel, to the 
effect that injuries to the furniture and furnishings is a 
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proper subject of recovery as damages under the attach¬ 
ment bond, should be sustained as a matter of law, yet, in 
my opinion, the burden of proof of establishing the actual 
loss by sudh testimony as would enable the Master to com¬ 
pute and allow it in money, as well as that the injuries com¬ 
plained of occurred after the writ of attachment and gar¬ 
nishment U^as served, would rest upon the defendant, and I 
am of opinion, and so find, that he has failed to sustain that 
burden herein. 

In the above connection, it may be further noted that if 
the attachment writ had not been obtained at all, the plain¬ 
tiff might have held possession of the premises, paying the 
rent reserved by the lease, until the expiration of the term, 
and in that ease the same, or equal, injuries to the furniture 
and furnishings would doubtless have occurred as did in 
fact occur, but defendant would have had no remedy in that 
case for such loss or damage, except by independent 
20 suit against the plaintiff alone. 

On the other hand, if the attachment writ had not 
been obtained and the plaintiff as lessee had continued in 
default in the payment of rent, it is reasonable to assume 
that the defendant would have recovered possession of the 
leased property by summary proceedings in the Municipal 
Court of the District of Columbia at a much earlier period 
than he in fact did recover such possession; yet there would 
doubtless have been some —and perhaps serious—damage 
done to furniture and furnishings in the intervening time. 
My conclusion is that there is an element of speculation 
and uncertainty involved in this inquiry, and that it is prac¬ 
tically impossible to compute and ascertain what amount 
of the injuries and losses in respect to furniture and fur¬ 
nishings was caused by or resulted from the wrongful suing 
out of the writ of attachment and garnishment. 

17. The law on the subject of recovery for damages 
caused by wrongful garnishment is summarized under the 
title, “Garnishment, in 28 Corpus Juris, at page 535, as 
follows: 

“Where the garnishment is simply wrongful, the meas¬ 
ure of defendant’s damages and of his recovery for breach 
of the garnishment bond is the actual injury sustained.” 

See: Barber v. Ferrill, 57 Ala. 446; 

Hays v. Anderson, 57 Ala. 374; 
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Pounds v. Ilamner, 57 Ala. 342; 

Davis v. Bickel, 25 Ind. A 378, 58 NE 207. j 

“The damages for which a surety on a garnishment bond 
is liable are such as directly and proximately follow from 
the wrongful suing out of the writ and the seizure or im¬ 
pounding of the money or property in the hands of the 
garnishee; ’ ’ 

See: Fleming v. Gillespie, 7 Okla. 430; 54 P. 653. 

Moore v. U. S. Fidelity, etc. Co., 52 Tex Civ. A. 286; 113 
SW 947. 

“* * * they cannot be remote and speculative.” 

See: Alabama State Land Co. v. Reed, 99 Ala. 19, 

Fleming v. Gillespie, 7 Okla. 430; 54 P. 653. j 

18. I would further report that 1 do noj find evi- 
21 dence sufficient to establish, as a fact, that the plain¬ 
tiff was insolvent at the time the defendant repos¬ 
sessed the leased premises, on August 10, 193L or at or 
after the time when plaintiff’s suit in this cause was dis¬ 
missed (November 20, 1931), and therefore it is not estab¬ 
lished by proof that if the defendant had brought suit at 
law against the plaintiff, after the garnishment was no 
longer operative, for the rent and damages to furniture, 
and had obtained a judgment, that such judgment [would not 
have been collectible. 

On the other hand, the failure of the plaintif: to make 
any defense to the proceeding in the Municipal Court, re¬ 
sulting in his eviction from the leased premises, and the 
further fact that he evidently afterwards went out of busi¬ 
ness and removed from Washington and became and is a 
non-resident, as well as his failure to make any defense 
under this reference, are other circumstances jvhich, al¬ 
though not at all conclusive, are consistent with the de¬ 
fendant’s contention that to have obtained judgment 
against him would have been futile. 

19. There are some circumstances which indicate that 
the plaintiff was in a better condition financially! when the 
writ of attachment and garnishment was suecj out and 
served than he was when he was dispossessed and when the 
suit was dismissed, because at the former time lie was in 
business in the District of Columbia as lessee and operator 
of the apartment house in question and was able to obtain 
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the comparatively large bond of $22,000.00 required as a 
prerequisite to tlie issuance of the said writ. 

20. It is further contended on behalf of the Surety Com¬ 
pany that the effect of the garnishment of rents or credits 
in the hands of the plaintiff was not such as to preclude 
successful suit bv defendant for each of the instalments of 
rent as they matured, during its pendency. 

However, even if the Court, in case such suit had 
22 been brought, would have given judgment in favor 
of the present defendant as plaintiff therein, not¬ 
withstanding that such credits had been garnished in this 
cause, yet it is reasonable to assume that the court would 
not have permitted execution to issue upon any such judg¬ 
ment but would have ordered a stav of execution, to con- 
tinue as long as the garnishment remained in force. There¬ 
fore, bringing suit for rents due pending the garnishment 
would have been a futile proceeding from a practical stand¬ 
point, and it is submitted it would be unreasonable to penal¬ 
ize the defendant in this cause bv refusing to award dam- 
ages for the wrongful suing out of the attachment, on the 
suggested ground that he had not brought such suit to re¬ 
cover judgment for rent due pending the attachment, in 
any view of the law or facts. 

Illustrative Decision 

21. While not cited by counsel for either party, the at¬ 
tention of this court is respectfully directed to the opinion 
of the Court of Appeals in Bankers Surety Company v. Se¬ 
curity Trust Company , 39 Appeals, D. C., p. 354 (decided 
in 1912), in which the liability of a surety—appellant 
therein—upon an appeal bond, in another cause, was con¬ 
sidered. A judgment for a sum of money had been re¬ 
covered by the appellee as plaintiff in another suit at law 
against La Normandie Hotel Company, which judgment 
had been affirmed on appeal (38 Appeals, D. C., p. 187). 
When the appeal was noted in the last-mentioned suit, a 
supersedeas bond was given, upon which the Bankers Sur¬ 
ety Company was surety, and after the affirmance of the 
decision appealed from, suit was brought for damages on 
said bond against La Normandie Hotel Company, and said 
Bankers Surety Company, in the Supreme Court of the 
District of Columbia, the damages claimed being the amount 
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of the judgment appealed from and affirmed, with 

23 costs. An affidavit of merit was annexed to the dec¬ 
laration in accordance with the provisiofis of the 

73rd Rule of Court, and separate pleas in bar accompanied 
by separate affidavits of defense were made and filed therein 
by each of the defendants, and the defense made in and by 
each defendant was to the same effect, namely, thaj: La Nor¬ 
mandie Hotel Company, defendant in the original suit in 
which the appeal bond was given, had certain assets at the 
time the appeal bond was given and approved, aijid that it 
had the same assets and was in the same financjal condi¬ 
tion at the time the appeal was decided adversely to it in 
the Court of Appeals as at the later time when the suit was 
brought in the Supreme Court of the District of Columbia 
against said Hotel Company and its surety on the appeal 
bond; that consequently the plaintiff, Security Trust Com¬ 
pany, had sustained no damage by reason of thje appeal, 
except costs of appeal, which had been paid by appellants, 
and for the reason that it had precisely the same rights and 
means of recovery against the assets of the Hotel Company 
at all subsequent times as it had at the time the pond was 
given. In other words, if it could have collected its judg¬ 
ment, had there been no supersedeas but only a costs bond, 
at any time during the period from the time the appeal 
was noted until the judgment was affirmed, it could still do 
so; and if, on the contrary, the assets of the judgment 
debtor were not now sufficient to satisfy the judgment, they 
had never been sufficient since the entry of the judgment; 
hence, in either case the judgment plaintiff had j not been 
damaged by the appeal. 

While the substance of these affidavits of defence is very 
briefly stated in the opinion of the Court of Appeals, the 
affidavits themselves are available for examination in the 
files of this Court, as well as in the printed record on ap¬ 
peal preserved in the Bar Association Library. But even 
from the brief statement in the opinion of fhe Court 

24 of Appeals, it clearly appears that the onljc defense 
set forth in the affidavits was, in substancej as above 

stated. 

On motion, the Supreme Court of the District of Colum¬ 
bia held that the facts set forth in the affidavits] were not 
sufficient to entitle the defendants to a trial orjto afford 
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them a defense in law, and it granted judgment for the 
plaintiff, which, as above stated, was affirmed on appeal. 

While the case here and the case before the court in that 
suit are dissimilar in point of facts, the condition of the 
bonds given in the respective suits are very similar, the 
appeal bond being expressed as follows: 

“If the said La Normandie Hotel Company shall prose¬ 
cute its said appeal to effect and answer all damages and 
costs if it shall fail to make good its plea, then this obliga¬ 
tion shall be void; otherwise the same shall be and remain 
in full force and virtue.” 

The point was made by appellant’s counsel in that case, 
in their brief, and considered and held insufficient by the 
Court of Appeals, that the bond did not, either in terms or 
by reasonable implication, render the plaintiff or his surety 
liable to pay the judgment appealed from, if the appeal 
should be unsuccessful, but merely “to make good the dam¬ 
ages actually caused the appellee (plaintiff in the suit) by 
the delay of the appeal”, and, of course, the costs occa¬ 
sioned thereby. 

The Court, however, held that the legal effect of the bond, 
notwithstanding its language, was that the parties thereto 
were bound to discharge the judgment, it being a money 
judgment, upon the appellant’s failing to make good its 
plea (i.e. its appeal). 

Among the cases directly in point, cited by the Court of 
Appeals in the opinion, is Babbitt v. Finn (Babbitt v. 

Shields), 101 U. S. 7; L. ed. 820, in which the L T nited 
25 States Supreme Court, speaking with reference to 
a similar supersedeas appeal bond, said: 

“As between the obligors and obligees, all the obligors 
are principal debtors, though as between each other they 
may have the rights and remedies resulting from the rela¬ 
tion of principal and surety.” 

The above decisions are referred to here as illustrative 
of, and as 1 supporting, the proposition that much larger lia¬ 
bility may be incurred by the execution of a bond than is 
indicated by the exact language used, and more particularly 
that the Obligee of such a bond conditioned to make good 
all damages and costs , has a remedy thereon, without first 
bringing a suit or pursuing his remedies under the judg¬ 
ment to a point that it would demonstrate that he could not 
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collect against the principal; in other words, that the surety 
is bound equally with the principal to make good the dam¬ 
age under a fair and reasonable construction of the effect 
and purpose of the bond. 

22. The costs in the case at bar, recoverable under the 
bond, are, first, the costs in the original proceeding, if any, 
incurred by the defendant Wrenn, due to the suing out of 
the attachment by Morrison, but the Clerk’s record does 
not show that any such costs were incurred or paid; second, 
as I conclude and find, the costs occasioned bv this refer- 
ence, which are stated in Schedule A, hereto annexed, con¬ 
sisting of the fee of the Special Master and the | expense of 
the reporting and transcribing of the testimony.! 

23. In the first instance, the defendant, as the moving 
party, is doubtless liable, under our practice, to pay the 
amount of the Special Master’s fee, and the expense of the 
stenographic services; but it seems just and proper that 
these costs and expenses of the reference, if paid or ad¬ 
vanced by the defendant, should be allowed to I him either 

as costs or damages, to the end that theyjmay be re- 
26 imbursed to him by the plaintiff or the Surety Com¬ 
pany, and therefore they are included ds items of 
the recovery recommended hereby in favor of the defend- 
ant. 

Recapitulation of Findings and Conclusions 

(a). The defendant Thomas P. Wrenn should be awarded 
damages herein on the attachment bond for the wrongful 
suing out of the garnishment, in the amount of jhe rent re¬ 
served by the lease, from October 1, 1930 to July 31, 1931, 

amounting to the sum of. j. $3,350.00 

and as compensation for use and occupation (|f 
the premises during ten (10) days he continued 
in possession during the proceedings in the Muni¬ 
cipal Court of the District of Columbia, the fur¬ 
ther sum of .|. 104.84 

| $3,354.84 

with interest on each monthly installment of reilt from the 
day on which it matured until such interest shall be paid, 
and interest on the last-mentioned item from August 10, 
1931 until paid. (See Schedule A hereunto annexed.) 
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(b) The claim made by the plaintiff in his answer to the 
interrogate ribs served upon him in the garnishment pro¬ 
ceeding (set forth in full at page 6 of this report) for 
credits, in the amount of $818.19, as against the rent due 
by him under the lease aforesaid between the defendant as 
lessor and himself as lessee, is disallowed for reasons set 
forth at page 15, paragraph 17(a) of this report. 

(c) That the failure of defendant, Thomas P. Wrenn, to 
bring any suit for the rent during the pendency of the at¬ 
tachment or thereafter is not a valid defense to recovery 
as damages on the attachment bond in this proceeding of 
the amount of the rents in question for reasons hereinbe¬ 
fore set forth. 

(d) That although, as a matter of fact, injuries 
27 to the furniture and furnishings occurred between 
the time the plaintiff went into possession of the 
premises of defendant under the lease, in September 1930, 
and the time plaintiff was evicted or gave up possession 
(on August 10, 1931), yet the evidence is not sufficient to 
entitle defendant to recover damages on the bond for the 
same as against the Surety, even if they might be lawfully 
recovered for if they had been sufficiently proved under 
this reference, which is questionable. It is not deemed nec¬ 
essary to make this legal question the subject of a con¬ 
clusion of law in this report. 

(e) That the costs of this reference, including the taking 
and transcribing of the testimony, and the fee of the Special 
Master, are properly chargeable against the plaintiff, al¬ 
though the defendant has advanced the cost of reporting 
and transcribing the testimony, and defendant should, un¬ 
der our practice, also advance the fee of the Special Mas¬ 
ter; and tlie plaintiff, or his surety, should be required to 
reimburse him for both items. 


In re: Objections and Exceptions to Evidence 

24. The motion of counsel for the surety, quoted from 
the transcript, with the Master’s statement that he would 
take it under advisement (see page 4 of this report), was 
considered as overruled by me as soon as I had made a 
study of the evidence as transcribed, and it should be taken 
as overruled and denied. 
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25. There are a large number of other objections and 
exceptions noted to the admission, and, in certain j instances, 
to the exclusion of evidence, as appears from the itranscript 

of the proceedings, and a considerable llumber of 

28 them were not ruled upon at the time, ruling thereon 
being reserved. 

© . i 

In view of the considerable length of this report and the 
number of these exceptions and their nature, wljich would 
require some explanation and discussion, as w’ell as in view 
of the findings and conclusions set forth above,! it is sub¬ 
mitted that formal rulings upon the same are not necessary 
to be set forth for the purposes of this report. 

26. Testimony which was objected to when offered and 
the objection not ruled upon at the time was in every in¬ 
stance taken subject to the exception and transcribed into 
the record, and this was also done where the objection was 
sustained. The result is that all of the testimony offered 
and adduced, both on direct and cross-examination, is in¬ 
cluded in the transcript, and where it appears to be sub¬ 
ject to objection, not ruled upon but reserved, \t may be, 
for the purposes of this report, understood that the objec¬ 
tion is overruled by the Special Master. The same applies 
to such motions to strike out as were neither granted nor 
refused but ruling reserved thereon; that is, that thev mav 
be considered as denied, respectively, by the Special Mas¬ 
ter, for the purposes of this report. 

27. There are, of course, a large number of instances in 
which objections w~ere either sustained or overruled and 
denied at the time, and these rulings should standi as made 
so far as the Special Master’s report is concerned, subject 
to the effect, if any, of the exceptions which counsel may 
have taken, all such exceptions being noted inj the tran¬ 
script. 

_ 

The procedure of attaching property in the hapds of the 
plaintiff himself, followed in this particular case, was held 
to be authorized under the statute by the Court of 

29 Appeals in the case of Harriman v. Richardson, 51 
Appls. D. C. p. 24; 49 W.L.R. 434; 273 F.K. 752, that 

being like the case at bar,—an attachment before judgment 
on the ground of non-residence of defendant, although the 
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attached property was a chattel, not credits, as in this case. 

The Special Master herewith returns the testimony as 
transcribed, together with the exhibits therein referred to, 
to be filed as part of the record in the cause in accordance 
with the rule. 

Notice of the filing of this report, with the testimony and 
the exhibits 1 , will be given, by mail, as required under the 
rules, on the day of the filing thereof, to the respective 
parties and their attorneys of record. 

Respectfully submitted, 

! GEO. FRANCIS WILLIAMS 

Special Master . 

Dated August 16, 1935. 


30 Schedule “A” 

Annexed, to Report of Special Master 

********* 

DAMAGES RECOMMENDED TO BE AWARDED TO 
DEFENDANT AGAINST THE PLAINTIFF AND HIS 
SURETY ON THE ATTACHMENT BOND, UNITED 
STATES FIDELITY & GUARANTY COMPANY: 

Amount of rent of premises 1215 - 16th St., 

N.W., Washington, D. C. under lease between de¬ 
fendant as lessor and the plaintiff as lessee, at 
$325.00 per month, at the time the writ of at¬ 
tachment and garnishment was issued and served 
(December 23, 1930), being three months from 


October 1, 1930 to December 31, 1930, . $ 975.00 

To amount of rent under same lease of said 
premises, January 1, 1931 to July 31, 1931, seven 

months, at $325.00, per month,. 2,275.00 

And compensation for use and occupation of 
same premises from August 1 to August 10, 1931, 
inclusive, 10/31 of a month, at $325.00,. 104.84 


$3,354.84 

Also interest at six (6) per cent per annum on 
each monthly instalment of rent of $325.00 from 
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the day on which it matured, being the 1st day o; ? 
each month, from October 1930 until July 31, in¬ 
clusive, until such interest shall be paid, and on 
the last-mentioned item of $104.84 from August 
10,1931 until paid. | 

Also costs of this reference, as follows: 

Cost of reporting and transcribing the testi¬ 
mony five sessions, over 100 pages in typewrit¬ 
ing, by Bernice Jay Collins, shorthand reported, 
designated by the Special Master to report and 
transcribe the testimony, .|. 90.00 

(Note: This item has been advanced and paicjl 
to Mrs. Collins by the defendant, as shown by 
receipt attached.) 

Fee of Special Master for services, .:. 500.00 

(Note: The Special Master incurred an ex¬ 
pense of $69.00 for services of a stenogra¬ 
pher outside his own office in connection with 
his preparation of a digest of the testimony 
taken before him and in the preparation of 
his report, hereto attached, and certain other 
expenses, all of which expenses are intended 
to be included as part of the above-mentioned 
fee for services.) j 

GEO. FRANCIS WILLIAMS 
Special Master. 

Dated August 16/35. 

31 Exceptions to Report of Special Master 

Filed August 24 1935 

* * * * # # # * 1 * 

Comes now the United States Fidelity and Guaranty 
Company, a corporation, by its attorneys, and excepts and 
objects to the report of the Special Master filed herein upon 
the following grounds: 

1. Finding Number 1 is contrary to the evidence. 

2. Finding Number 1 is inconsistent with the evidence. 

^ • 1 

3. Finding Number 1 is contrary to the weihht of the 

evidence. 
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4. The Special Master erred in concluding and finding 
that the defendant, Thomas P. Wrenn, is entitled to re¬ 
cover as an item of damage against the plaintiff and his 
surety on the attachment bond, either rent or its equiva¬ 
lent as compensation for the use and occupancy of said 
premises from the time the attachment was levied to the 
time the defendant evicted the plaintiff. 

5. The Special Master erred in finding and concluding 
the defendant was entitled to recover rent accrued and due 
when the attachment was issued, to-wit, from October 1, 
.1930 to December 31, 1930, inclusive. 

6. The Special Master erred in finding and concluding 
that the claim made in the answer to the interrogatories by 
the plaintiff, Morrison, that he had a right to set-off as a 
credit against rent due at the time the attachment was is¬ 
sued, of the sum of $184.00, representing rent from Sep¬ 
tember 1 to September 17, 1930, on the ground that he did 
not go into possession until the latter date. 

7. The Special Master erred in finding and concluding 
that the sum of $634.19 representing money spent by said 
Morrison for materials and repairs to the premises in 

question was not a proper item of set-off against the 
32 rent due and to become due to the defendant. 

8. The Special Master erred in finding and de¬ 
termining that the defendant should be awarded damages 
on the attachment bond for the wrongful suing out of the 
garnishment in the amount of the rent reserved by the 
lease from October 1, 1930 to July 31, 1931, amounting to 
$3,250.00, and as compensation for the use and occupation 
of the premises during ten days he continued in possession 
during the proceedings in the Municipal Court of the Dis¬ 
trict of Columbia, the further sum of $104.84. 

9. The Special Master erred in finding and determining 
that said defendant is entitled to interest on each monthly 
installment of rent from the date on which it matured until 
such interest should be paid. 

10. The Special Master erred in finding and determin¬ 
ing that the defendant is entitled to interest on $104.84 
from August 10, 1931. 

11. The Special Master erred in finding and determin¬ 
ing that the claim made by the plaintiff in his answer to 
the interrogatories served upon him in the garnishment 
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proceedings for credits in the amount of $818,119, as against 
the rent due by him under his lease should b^ disallowed. 

12. The Special Master erred in finding and determin¬ 
ing that the failure of the defendant, Thomas P. Wrenn, 
to bring any suit for the rent during the pendency of the 
attachment, or thereafter, is not a valid defense to recovery 
as damages on the attachment bond in this proceeding of 
the amount of the rents accrued after the date of such at¬ 
tachment. 

13. The Special Master erred in finding ahd determin¬ 
ing said defendant is entitled to recover anf amount as 
damages under said attachment bond as againit the surety. 

14. The Special Master erred in overruling the 

33 motion of the surety made at the close of all of the 
testimony before him to strike out the evidence of- 

fered on behalf of the defendant on the ground that such 
evidence and all of it, was incompetent, irrelevant and im¬ 
material. 

15. The Special Master erred in recommending that the 
surety be assessed all costs of the reference to him, which 
said costs this exceptant here and now object^ to and says 
should be paid by the defendant. 

(a) The cost of reporting and transcribing the testimony 
$90.00. 

(b) Fee of Special Master for service $500.00. 

1G. The Specia] Master erred in other respects which are 
apparent upon the face of the record herein. 

BRANDENBURG & BRANDENBURG, 
Attorneys for United States 

Fidelity and Guaranty Company. 

34 Motion for Confirmation of the Report of the 

Special Master 

Filed November 23 1935 j 

Comes now the defendant, by his attorney, and moves 
the Court that the Report of the Special Master, in the 
above entitled cause, filed herein on August 16, 1935, be 
ratified and confirmed, and that the exceptions to said re- 
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port filed by the plaintiff herein on August 24, 1935, be 
overruled. 

W GWYNN GARDINER 

Attorney for Defendant . 

To Messrs. Brandenburg* & Brandenburg, 

Louis M. Denit, Esq. 

719 15th St., N. W. 

Attornevs for Plaintiff. 

Please take notice that the above entitled motion will be 
presented to the Judge sitting in Motions Court on Wed¬ 
nesday, November 27, 1935, at 10 o’clock A.M., or as soon 
thereafter as counsel may be heard. 

W GWYNN GARDINER 

Attorney for Defendant. 

Copy Served on Mr. Denit 
11/23/35 
I Bolotin 

Supreme Court of the District of Columbia 

Thursday, December 19, 1935. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

**##*###* 

Upon the coming on for hearing of the exceptions filed 
herein to the Special Master’s Report, it is ordered that 
said exceptions to said report be, and the same are hereby 
overruled, and the Report of the Special Master is hereby 
ratified and confirmed, to which the United States 
35 Fidelity and Guarantee Company notes an excep¬ 
tion, which is duly allowed. 

Supreme Court of the District of Columbia 

Friday, January 3, 1936. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

##*****# 
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It appearing to the Court that on December 19, 1935, the 
Exceptions to the Report of the Special Master were over¬ 
ruled and said Report of the Special Master was confirmed 
and ratified, it is ordered that judgment in accordance 
therewith be entered. 

Wherefore, it is considered that the defendant herein re¬ 
cover of the United States Fidelity & Guaranty Company, 
a corporation, as surety herein, all damages under said 
bond in accordance with said Auditor’s report, in the sum 
of Three Thousand Three Hundred Fifty-four Dollars and 
Eighty-four Cents ($3,354.84) with interest at sijx per cent 
(6%) per annum on each installment of rent of Three 
Hundred Twenty-five Dollars ($325.00) from the dates on 
which it matured, being the first day of each month from 
October, 1930 until July 31, 1931, inclusive, until such in¬ 
terest shall be paid; and on the sum of One Hundred Four 
Dollars and Eighty-four Cents ($104.84) from i^ugust 10, 
1931, until paid; plus all costs of reference to hnd fee of 
the Special Master, together with costs of suit t<|) be taxed 
by the clerk and have execution thereof. 

From the foregoing judgment the United States Fidelity 
& Guaranty Company, a corporation, as surety herein, by 
its attorney of record, in open Court, notes an jappeal to 
the Court of Appeals for the District of Columbia; where¬ 
upon, an undertaking to act as a cost bond is hereby 
36 fixed in the sum of One Hundred Dollars I ($100.00) 
with leave to deposit Fifty Dollars ($5(100) cash 
with the clerk in lieu thereof, and a further undertaking to 
act as a supersedeas bond is hereby fixed in tlje sum of 
Four Thousand Five Hundred Dollars ($4500.00). 

Memorandum I 

January 10 - 1936. 

Supersedeas Bond ($4500.00) approved and filed. 

Assignment of Errors 
Filed January 21 1936 

Comes now the United States Fidelitv & Guarahtv Com- 

f * 

pany and assigns the following errors as having been made 
bv the court herein: 

w 
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1. In overruling the several exceptions, and each of such 
exceptions, taken to the report of the Special Master. 

2. In determining that there was legally sufficient evi¬ 
dence to sustain the several findings of fact, and each of 
such findings, made by said Special Master. 

3. In failing to hold as a matter of law that this defend¬ 
ant was not liable for the alleged damages claimed to have 
been sustained by reason of the said attachment and gar¬ 
nishment. 

4. In finding and concluding as a matter of law that the 
defendant, Thomas P. Wrenn, was entitled to recover upon 
the undertaking in attachment rent accruing subsequent to 
the date of feaid attachment and the answer of the garnishee 
thereon. 

5. In holding and determing that this defendant 
37 was liable by reason of the said attachment and gar¬ 
nishment for the amount of rent reserved by the 
, * 

lease between the plaintiff and the said Wrenn from Octo¬ 
ber 1, 1930 to July 31, 1931, amounting to $3,250., and as 
compensation for the use and occupation subsequent to 
July 31, 1931. 

6. In disallowing credits claimed by the garnishee in his 
answer. 

7. In assessing the costs of the reference against the un¬ 
dertaking of this defendant. 

8. In holding as a matter of law that the damages found 
by the Special Master were occasioned by reason of the is¬ 
suance of the writ of attachment and garnishment. 

9. In awarding judgment upon the undertaking of this 
defendant in favor of said defendant, Wrenn. 

BRANDENBURG & BRANDENBURG, 
Attorneys for United States Fidelity & 
Guaranty Company . 

Memoranda 

January 25 - 1936. 

Time tol file Bill of Exceptions extended to January 31, 
1936. 


January 31 - 1936. 

Proposed Bill of Exceptions and notice—filed. 
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38 Supreme Court of the District of Columbia 

Friday, March 6, 1936. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

******* * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the Surety herein, the 
United States Fidelity and Guaranty Company, bv its at- 
torneys submits to the Court its Bill of Exceptions taken at 
the trial of this cause and prays that the same be signed 
and made of record, nunc pro tunc, which is hereby accord- 
in gly done. 

~ 

Designation of Record 

Filed January 21 1936 
********* 

The Clerk will please include in the record for the Court 
of Appeals the following: 

1. Memorandum entry as to filing of declaration and affi- 
davit. 

2. Undertaking and bond. 

3. Answer of George F. Morrison, garnishee. 

4. Memorandum entry as to demurrer to declaration and 
order of court thereon. 

5. Memorandum entrv as to filing* of amended declara- 
tion. 

6. Memorandum entry of order denying leai’e to file 
amended declaration. 

7. Memorandum entry as to judgment on declaration and 
reference to Auditor. 

8. Memorandum entry of order referring cause to George 
Francis Williams as Special Master. 

9. Memorandum entry of mandate of Court of Appeals. 

10. Special Master’s report. 

39 11. Exceptions to Special Master’s report and or¬ 
der of court thereon. 

12. Memorandum entry of judgment against plaintiff and 
his surety on the undertaking. 
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13. Appeal; bond. 

14. Bill of exceptions. 

15. Assignment of errors. 

16. This designation. 

BRANDENBURG & BRANDENBURG, 
Attorneys for United States Fidelity 
£ Guaranty Company. 


Counter Designation of Record 

Filed February 1—1936 
###****** 

The Clerk will please include in the record for the Court 
of Appeals the following: 

I- A Memorandum entrv of issuance of the writ of at- 
tachment and garnishment before judgment. 

6-A Memorandum entrv of renewed motion for leave to 

9 / 

file amended declaration. 

6-B Memorandum entry of order denying renewed mo¬ 
tion for leave to file amended declaration. 

II- A Motion of defendant for confirmation of the report 
of the Special Master. 

11-B Memorandum entry of oral argument of motion for 
confirmation of the report of the Special Master and of the 
exceptions to the Master’s Report. 

11-C Order of Court affirming Special Master’s Report 
and overruling exceptions to the report of the Special Mas¬ 
ter. 

; W. GWYNN GARDINER 

I. IRWIN BOLOTIN 
Attorneys for Defendant Thomas P. Wrenn 

Service of copy of foregoing counter designation 
40 of record acknowledge this the 1st day of February, 
1936. 

BRANDENBURG & BRANDENBURG, 
Attorneys for United States Fidelity 
£ Guaranty Company. 
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41 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 40, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause No. 78912 at Law, wherein George 
F. Morrison is Plaintiff and Thomas F. Wrenn is Defen¬ 
dant, as the same remains upon the files and of record in 
said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 20th day of April, |936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIlj, 

(seal) Assistant Clerk. 

42 In the Supreme Court of the District of Columbia 

Holding a Circuit Court. 

At Law No. 78,912. j 

George F. Morrison, Plaintiff, j 

vs. 

Thomas F. Wrenn, Defendant. 

Bill of Exceptions 

Be it remembered that upon motion of the defendant, 
Thomas F. Wrenn, this cause was referred to George Fran¬ 
cis Williams, Esq., as Special Master, under order of ref¬ 
erence dated the 20th day of July, 1932, directing said 
Special Master to determine the amount of damages, if any, 
to be awarded the defendant, Thomas F. Wrenn, in the 
above entitled cause against the plaintiff, George F. Mor¬ 
rison, and the United States Fidelity & Guaranty Company 

as Suretv bv reason of the attachment theretofpre issued 
► * 
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in said cause; and be it further remembered that hearings 
were held before said Special Master on the 13th and 19th 
days of September, the 12th and 29th days of October, and 
the 20tli day of December, 1934. 

In support of his claim to damages said defendant of¬ 
fered as a witness Seborn Emory Perry who testified in 
substance as follows: That he is a furniture manufacturer 
residing at High Point, North Carolina; that Mr. Wrenn 
is his step father and is owner of the property on lbtli 
Street, and that witness was in charge of Mr. Wrenn’s busi¬ 
ness and had been taking care of Mr. Wrenn’s affairs for 
him since his illness and helping him in his business affairs 
for a good many years, and was familiar with the facts in 
connection with this matter; that in behalf of Mr. Wrenn 
the witness arranged for the execution of the lease of the 
said property to the plaintiff, Morrison, and that witness 
received from the plaintiff, Morrison, the sum of $325.00, 
as the first month’s rent, which was paid on the date of 
the lease, and that there was no money paid on said 
43 lease since the payment of said $325.00; that over 
the objection of the counsel for the Surety on the 
ground that such testimony was immaterial, and an excep¬ 
tion being allowed, the witness then testified that the de¬ 
fendant, Thomas F. Wrenn, obtained possession from the 
plaintiff, Morrison, of the premises on August 10, 1931, as 
a result of a Landlord and Tenant proceeding in the Muni¬ 
cipal Court, after the successful determination of said 
Landlord and Tenant proceedings in the Municipal Court. 
That thereupon the lease entered into between plaintiff, 
Morrison, and defendant, Wrenn, was introduced in evi¬ 
dence, and is in words and figures as follows: 

“This agreement made and entered into this first day of 
September 1930 by and between T. F. Wrenn, owner of the 
Apartment Building in the City of Washington, D. C. 
known as 1215 16tli Street, of the City of High Point, N. C. 
party of the first part and herein after referred to as such, 
and G. F. Morrison, of the city of Washington, D. C. party 
of the second part and herein after referred to as such: 
Witnesseth: 

For and in consideration of the sum of one Dollars paid 
to the party of the first part by the party of the second 
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part, the receipt of which is hereby acknowledged, and for 
the further consideration herein after mentioned!, the party 
of the first part does hereby agree to lease to tile party of 
the second part and the party of the second part does 
hereby agree to lease from the party of the first part a cer¬ 
tain Apartment House in the City of Washington, D. C. 
known as 1215 16th Street under the following terms and 
conditions towit: 

First. The term of this lease shall be for one year be¬ 
ginning the First day of September 1930 and ending on the 
last day of August 1931 and the full rental to be Thirty 
Nine Hundred Dollars payable in monthly installments of 
Three Hundred Twenty Five Dollars per month, the first 
payment coming due on the First Day of September 1930 
in amount of Three Hundred Twenty Five Dollars and 
Three Hundred Twenty Five Dollars on the first day of 
each month there after during the life of this lease. And in 
the event that the party of the second part should fail to 
pay said rent when due or within ten days thereafter, then 
the said party of the first part may at his option consider 
the said party of the second part a tenant iat will and 
44 the said party of the second part hereby gives the 
said party of the first part the right to re-enter and 
re-possess himself of the said premises if the jsaid party 
of the first part may deem it wise to do so. Tlje party of 
the second part does hereby agree that if he permits the 
rent to unpaid and in arrears for ten days aftet* the same 
shall become due according to this agreement th^n the said 
party of the first part shall have the right to consider the 
entire rent for the term of this lease due and payable and 
in case of such default the party of the second part agrees 
herein that the rent for the term of this lease may all be 
due and payable and the party of the first part may have 
the right to recover forthwith or otherwise. It is further 
expressly understood that the party of the firs^; part will 
not be responsible to the party of the second p4rt for any 
damages that might be done to the party of the siecond part 
during the life of this lease from any cause whatsoever and 
the party of the second part does hereby agree as a part 
of the consideration of this lease that he will Relieve the 
party of the first part of any responsibility whatsoever that 
might arise from damages done personal or otherwise to 
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any guest of the apartment house or to any employee or to 
anyone else whatsoever, or to anyone connected directly or 
indirectly with the said Apartment House in any way what¬ 
soever. The said party of the second part does hereby 
agree to carry the proper and ample amount of insurance 
to indemnify all parties interested against any such damage 
or loss. 

The party of the second part does hereby agree to take 
the very best possible care of this building and all furnish¬ 
ings and equipment connected and belonging to same and 
to make all repairs such as varnishing, painting and up- 
holstering and other repairs that would tend to keep the 
property in as good a shape as it is now in and to turn 
over same to the party of the first part at the expiration of 
this lease in as good order as it is now in barring reason¬ 
able wear and tear and unavoidable damages. 

It is further agreed and understood that should the party 
of the first part sell this property during the life of this 
lease the ]6arty of the second part agrees to give posses¬ 
sion of same within 90 days after notice is received 
45 of the sale. 

The party of the first part hereby agrees to keep 
the roof and the outside walls in as near a first class and 
substantial state of repairs as said party of the first part 
shall deem it wise. The party of the second part does 
hereby agree that this lease shall not be transferred or no 
part of the building covered by this lease shall be sublet 
or underlet or rented without the consent of the party of 
the first part in writing. 

In witness whereof we have hereunto set our hands and 
seals the dav and vear first above written. 

* w 

(signed) F. W. CAMPBELL (signed) T. F. WRENN 
witness to party of first part 

(signed) MAGGIE SICELOFF (signed) G. F. MORRISON 

witness to party of second part 

The defendant then offered as a witness the plaintiff, 
George F. Morrison, who on direct examination testified 
that he was subpoenaed to come to the hearing before the 
Special Master; that he is the same George F. Morrison 
who rented the 16th Street property from the defendant, 

Mr. Wrenn. The witness was then asked by counsel for 
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the defendant as to the condition of the furniture and fur¬ 
nishings and the treatment thereof during his tenancy. To 
this question objection was made by counsel for the Surety 
on the ground that it was irrelevant and immaterial, which 
objection was overruled by the Special Master and excep¬ 
tion duly taken to said ruling by counsel for th^ Surety. 
The witness then testified as to the condition of the furni¬ 
ture and furnishings at the beginning and at the end of his 
tenancy, and the treatment thereof during said | tenancy, 
all of which testimony was subject to the exception of coun¬ 
sel for the Surety. 

On Cross-Examination by counsel for the Surety the wit¬ 
ness testified that he lived outside of Silver Spriifg, Mary¬ 
land, out in the country, and that he was not at :hat time 
engaged in any business, and had not been engaged in any 
business for four years except for the renting of the 16th 
Street house, which was the only business he was engaged 
in; that he entered into the lease for the 16th Strset prop¬ 
erty on September 1, 1930, and that he filed his suit 
46 against the defendant, Wrenn, on Decembeif 3, 1930; 

that he was sued for possession of the premises by 
Mr. Wrenn, and that he went to the Municipal Court and 
took the witness stand and had a trial, and that the Judge 
decided the case against him, and that he was to!.d by the 
Court to get out, and that he thereupon turned the building 
over to some lady at the Court’s direction. Thereupon the 
following took place: 

11 Mr. Denit: . . . . Well, what I want to know is when did 
you have any understanding with Mr. Wrenn wijth refer¬ 
ence to the disbursements you set out in your answer to the 
writ of garnishment vou made on his behalf. 

Mr. Gardiner: I object. The question here is to larrive at 
a basis for damages and whether he did or did not have 
some business before with Mr. Wrenn is not before this 
Special Master. 

Special Master: Before ruling, I suppose it ils under¬ 
stood, or is it understood, that for the purposes of ihis hear¬ 
ing the record in this particular cause is in evidence, or at 
least can be considered as being before the Speciaji Master. 

Mr. Gardiner: Yes, it is a part of the record. 

Special Master: Because I looked it over and noticed the 
paper Mr. Denit is referring to. 
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Mr. Gardiner: I object. 

Mr. Denit: I ask for an exception. 

Special Master: I will sustain the objection and grant 
an exception. 

Mr. Denit: Do you understand the question, Mr. Mor¬ 
rison ? 

Special Master: I think that question is indefinite. Let 
him see the paper you are referring to with the list of items. 
(Addressing witness): The question is when you had any 
arrangement, if you had, or agreement that you might in¬ 
cur those expenses and charge them up to Mr. Wrenn, the 
lessor? (Handing paper to witness.) 

The Witness: I had no agreement to that effect but there 
was another transaction we entered into, that was 
47 whit I was trying to get settlement with him on that. 
It did not have any bearing on this building at all. 

Mr. Denit: Whether it had or had not, did you have any 
arrangement with Mr. Wrenn prior to making this lease by 
which you would disburse anv monevs for Mr. Wrenn or 
incur any expenses for which he was to reimburse you? 
A. No; there was some items which I did pay because he 
sent word for me to pay them. 

Q. What were they? A. Repairs on the building. 

Q. Well, what were they? A. Repairs to the roof, to the 
fire escape. 

Q. How much did you spend? A. One item was about 
$71.00 and some odd cents. 

Q. Which item was that? A. Repairs to the roof and 
fire escape. 

Q. What else did you spend at his direction. A. Well, 
there was some items for plumbing. 

Q. How much was that? 

Mr. Ghrdiner: Does your Honor rule that these are ad¬ 
missible? 

Special Master: I think if he is going into that question 
anv further he should show this to the witness and ask him 
to identify them. 

Mr. Gardiner: He is going into items of moneys expended 
by him at the instance of Mr. Wrenn for plumbing, and so 
forth, which have nothing to do with this suit or nothing 
to do with this reference. I object to them. 

Special Master: If they have nothing to do with this lease, 
I will sustain your objection. 
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(Looking over paper.) I see the Union Hardware Com¬ 
pany, I do not know what that might be for. I think he 
should have him look over the list and have him an- 
48 swer. 

Mr. Denit: I accept the suggestion made by Mr. 
Gardiner and agree with him that this evidence is not ad¬ 
missible but solely for the reason that the evidence offered 
by him is not admissible; and rather than make <^ny of the 
evidence of this witness competent I withdraw all questions 
I have asked him on disbursements made by him on behalf 
of Mr. Wrenn. | 

Special Master: Is that to be considered withdrawn or 
stricken out? I suppose we will consider it as stricken 
out.” I 

Thereupon the defendant offered David Rbnes and 
Maude S. Morgan as witnesses on his behalf who, on direct 
examination, were asked as to the condition of Ifhe furni¬ 
ture and furnishings, to which questions the Surety ob¬ 
jected as irrelevant and immaterial, but said Objections 
were in turn overruled by the Special Master, to which rul¬ 
ings the Surety duly noted exception. The witnesses then 
testified in general as to the condition of the furijiture and 
furnishings at various times, all of which testimony was 
subject to the exceptions duly noted by the Surety. 

At the conclusion of the testimony of the said witness, 
Maude S. Morgan, the following took place: 

“(The following statement was made by Mr. Gardiner, 
agreed to by Mr. Denit: 

We agree that the whole record in the case is Ipefore the 
Special Master as if each were offered separately, and I 
now offer the bond separately—I don’t think it is necessary 
—but I particularly offer the bond in evidence, j 

Special Master: I think it ought to be stated in| that con¬ 
nection that the record is only in for those purposes for 
which it might properly be in evidence. The facts stated 
in the pleading are not to be established by the pleading 
itself. | 

Mr. Gardiner: It is understood—subject to anyl objection 
that we may wish to offer before the close of the hearing.) ” 
It is hereby agreed that the entire record <j.nd every 
part thereof as set forth in the Designation o|f Record, 
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49 and the Counter-Designation of Record, filed herein, 
be Considered as having been offered before the Spe¬ 
cial Master for such purposes as it might properly be so 
offered, in accordance with the words of counsel and the 
Special Master quoted above, and that the same is and shall 
be treated and considered as if having been fullv set forth 
and made a part of this bill of exceptions, and is not here 
again set forth for the reason that it elsewhere appears in 
the printed record. 

Thereupon the defendant offered as witnesses on his be¬ 
half Mrs. Nettie A. Howard and Staunton R. Norman who 
were in turn, on direct examination, asked as to the con¬ 
dition of the furniture and furnishings, to which questions 
objections were in turn made by the Surety, which objec¬ 
tions were overruled by the Special Master and to which 
rulings the Surety duly noted exception. The witnesses, 
in turn, testified as to the condition of the furniture and 
furnishirigs at various times, all of which testimony was 
subject to the exceptions duly noted by the Surety. 

The fdregoing is the substance of all the testimony of¬ 
fered on behalf of the defendant, Thomas F. Wrenn. 

At the conclusion thereof the following took place: 

“Mr. Gardiner: (Addressing Mr. Denit) Do you wish 
to take any testimony? 

Mr. Denit: No. We rest. We renew our exceptions and 
objections heretofore taken and formally move to strike 
out the evidence offered on behalf of the defendant on the 
grounds that the evidence, and all of it, is incompetent, 
irrelevant and immaterial. 

Special Master: While I feel I should not grant that mo¬ 
tion at this time, at the same time I will take it under ad¬ 
visement with the rest of the questions. 

I may say that I notified the attorney for the plaintiff, 
Mr. Halper, and have not heard from him, so assume that 
he has nothing to offer and that the reference can be con¬ 
sidered closed so far as the testimony is concerned.” 

And be it remembered that thereupon the Special 

50 Master filed his report recommending the award of 
damages in favor of said defendant Wrenn against 

the plaintiff, George F. Morrison, and the United States Fi¬ 
delity & Guaranty Company as Surety, as set forth therein, 
and that the said report is to be treated and considered 
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as having been fully set forth and made a part of tjiis bill of 
exceptions, but which said report is not here set forth for 
the reason that it elsewhere appears in this record.! To said 
report the Surety duly noted and filed sundry exceptions, 
which said exceptions are to be treated and considered as 
having been fully set forth and made a part of this bill of 
exceptions, but which are not here set forth for the reason 
that they elsewhere appear in the record. The said excep¬ 
tions, and each of them, after hearing in open court, were 
by the court overruled and said report ratified and con¬ 
firmed. To the order overruling said exceptions the Surety 
also noted an exception and prayed the Court to jsign, seal 
and enroll this its Bill of Exceptions as containing a true 
and correct statement of the testimony and evidence, and 
all of it, in this cause, which is accordingly donq this 6th 
day of March, 1936, now for then. 

By the Court: 

JENNINGS BAILEY, 


Approved : 

GEO. FRANCIS WILLIAMS, 
Special Master. 


justice. 


W. GWYNN GARDINER, 

Per I.B. 

Attorneys for Defendant , 

Thomas F. Wrenn. 

BRANDENBURG & BRANDENBURG, 
Attorneys for United Stafes 
Fidelity and Guaranty Company. 
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IN THE 


Untteb States Court of Uppers 

OF THE DISTRICT OF COLUMBIA 


April Term, 1936. 


No. 6703. 


United States Fidelity and Guaranty Company, 
a corporation, Appellant , 

! 

V. I 

Thomas F. Wrenn. 


BRIEF OF APPELLANT. 


This is an appeal from a judgment of the Supreme 
Court of the District of Columbia awarding damages 
upon an undertaking given in connection witl^ ! an at¬ 
tachment before judgment. 

STATEMENT OF FACTS. 

On November 26, 1930, George F. Morrison insti¬ 
tuted suit in the Court below, against Thohaas F, 
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Wrenn; the appellee herein, to recover $11,000 as dam¬ 
ages for breach of contract (R. 1). On December 23, 
1930, he obtained a writ of attachment and garnish¬ 
ment, giving an undertaking in usual form with the 
appellant as surety, conditioned to pay the defendant 
all daihages sustained by reason of the wrongful suing 
out of the writ (R. 1, 2). The attachment was levied 
upon certain real estate (R. 7), but concerning that 
no question exists since the special master reported 
that no damage resulted from the levy, and from that 
report, confirmed by the Court below, the defendant, 
appellee herein, has not prosecuted an appeal (R. 9). 
On the same day, December 23, 1930, the plaintiff 
caused a writ of garnishment to be served upon him¬ 
self (R. 7). At the time the suit was instituted, the 
plaintiff was tenant of the defendant under a written 
lease, dated September 30, 1930, for the term of one 
year beginning on that date, at a rental of $325 per 
month, payable monthly in advance (R. 34). In answer 
to the writ, issued by the plaintiff and served upon 
himself, the plaintiff stated that the rent for the term 
of the lease, which had still eight months to run, was 
$3,900; that he was entitled to credit upon this amount 
for one month’s rent paid, and for certain expenditures 
which he said he had made at the instance and on be¬ 
half of the defendant, and that the “amount due to the 
defendant from me is $2,756.81, based upon the total 
rent for the term”. (R. 7, 8) 

After the plaintiff made several unsuccessful efforts 
to state a cause of action, the Court below entered a 
judgment for the defendant on the pleadings on No¬ 
vember 20, 1931, and referred the cause to the Audi¬ 
tor to ascertain the damages sustained by the defen¬ 
dant by reason of the wrongful suing out of the attach- 
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ment. The Auditor declined to act because he felt dis¬ 
qualified, and thereupon a reference for the purpose 
stated was made to a special master (R. 3, 4). After 
sundry hearings, the special master filed his report 
(R. 3-24). As appears from this report, the appellee 
offered no evidence whatever of any special damages 
sustained by him, but rested upon proof of the amount 
of the unpaid rent which the special master held was 
sufficient for recovery of damages. The special master 
found that the defendant, appellee herein, had recov¬ 
ered possession of the demised premises on August 
10th, 1931, before the expiration of the term of the 
lease, and during the pendency of the attachment pro¬ 
ceedings; that the plaintiff as lessee was inde Dted to 
the appellee for rent from October 1st, 1930 to J uly 31, 
1931, plus ten days, from August 1st to August 10th, 
1931, on which date the defendant evicted the plaintiff 
from the premises. (R. 10) 

The special master also found that no steps h^d been 
taken by the defendant to dissolve the attachment or to 
obtain the release of the property and credits at¬ 
tached; that the evidence was not sufficient to estab¬ 
lish as a fact that the plaintiff was insolvent when the 
attachment issued or that he had become insolvent 
pending the proceedings, and that 4 4 it is not established 
by proof that if the defendant had brought suitf at law 
against the plaintiff after the garnishment tvas no 
longer operative, for the rent and damages to furni¬ 
ture, and had obtained a judgment, that sucfi judg¬ 
ment would not have been collectible.” (R. 17) He, 
therefore, concluded and found, without proof of spe¬ 
cial damage, that the plaintiff, and appellant! as his 
surety on the attachment bond, were liable to th| appel¬ 
lee as and for damages for the unlawful suing oi^t of the 
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attachment, for rent of the leased premises, at $325 per 
month, from October 1st, 1930 to December 31, 1930, 
$975; for rent under the lease from January 1, 1931, 
to July 31, 1931, a period of seven months after the 
service of the garnishment, at $325 per month, $2275, 
and as “compensation for the use and eccupation of 
same premises from August 1 to August 10, 1931, in¬ 
clusive, 10/31 of a month, at $325.00,” $104.84, a total 
of $3354.84, (R. 24) and he recommended that judg¬ 
ment be rendered against the appellant for that 
amount, together with interest, plus the costs of the 
reference amounting to $590. (R. 24, 25) 

The lease above referred to is set forth in full in the 
bill of exceptions. (R. 34-36) It is dated September 1, 
1930, and demises to the plaintiff certain premises in 
the District, for the term of one year from date, “the 
full rental to be $3925.00 payable in monthly instal¬ 
ments of $325 per month”, payable monthly in ad¬ 
vance. It provides in case of default in the payment of 
rent, the lessor “may at his option” consider the les¬ 
see as a tenant at will and resume possession. It then 
contains the following provision: 

“The party of the second part does hereby agree 
that if he permits the rent to unpaid and in ar¬ 
rears for ten days after the same shall become due 
according to this agreement then the said party 
of the first part shall have the right to consider the 
entire rent for the term of this lease to be due and 
payable and in case of such default the party of 
the second part agrees herein that the rent for the 
term of this lease may all be due and payable and 
the party of the first part may have the right to 
recover forthwith or otherwise.” (R. 35) 
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And the lease also contains this provision: j 

t4 It is further agreed and understood that Should 
the party of the first part sell this property (jluring 
the life of this lease the party of the second part 
agrees to give possession of the same within 90 
days after notice is received of the sale.” (R. 36) 

When the garnishment was served rent for three 
months was due, and the lease had eight months fjo run. 
Notwithstanding the provisions of the lease, appellee 
did not declare all rent to accrue to be immediately due 
and payable, because of the lessee’s default, but per¬ 
mitted him to remain in possession, without the pay¬ 
ment of rent, until August 10, 1931, when h^ was 
evicted through legal process (R. 9, 10). 

To the report of the special master, various excep¬ 
tions were filed (R. 25, 26). These exceptions were 
overruled, the report of the master was confirmed and 
judgment rendered against the appellant for the 

amount recommended bv the master. It is from this 

* 

judgment that this appeal is prosecuted (R. 29). 

ASSIGNMENT OF ERRORS. 

1. In overruling the several exceptions, and ehch of 
such exceptions, taken to the report of the Special 
master. 

2. In determining that there was legally sufficient 
evidence to sustain the several findings of faci, and 
each of such findings, made by said special mastef. 

3. In failing to hold as a matter of law that tl|is de¬ 
fendant was not liable for the alleged damages claimed 
to have been sustained by reason of the said attachment 
and garnishment. 
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4. In finding and concluding as a matter of law that 
the defendant, Thomas F. Wrenn, was entitled to re¬ 
cover upon the undertaking in attachment rent accru¬ 
ing subsequent to the date of said attachment and the 
answer of the garnishee thereon. 

5. In holding and determining that this defendant 
was liable by reason of the said attachment and gar¬ 
nishment for the amount of rent reserved bv the lease 
between the plaintiff and the said Wrenn from Octo¬ 
ber 1, 1930 to July 31, 1931, amounting to $3,250, and 
as compensation for the use and occupation subse¬ 
quent to July 31, 1931. 

6. In disallowing credits claimed by the garnishee in 
his answer. 

7. In assessing the costs of the reference against the 
undertaking of this defendant. 

8. In holding as a matter of law that the damages 
found by the special master were occasioned by reason 
of the issuance of the writ of attachment and garnish¬ 
ment. 

9. In awarding judgment upon the undertaking of 
this defendant in favor of said defendant, Wrenn. 

SUMMARY OF ARGUMENT. 

While the assignments are numerous, we think they 
present four basic propositions. First, we contend 
that service of the writ of garnishment by the plaintiff 
upon himself was illegal and ineffective. Second, it is 
our position that rents to accrue under a lease of real 
property cannot be reached by garnishment. Third, we 
maintain that no damages resulted from the unlaw¬ 
ful suing out of the writ. And, finally, we claim that 
any loss which the defendant may have sustained arose 
out of his own neglect and indifference, not by reason 
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of the attachment; that he could have prevented any 
loss, and having failed to do so, he is in no position to 
cast responsibility upon the appellant. j 

SERVICE OP THE WRIT OF GARNISHMENT BY 
THE PLAINTIFF UPON HIMSELF WAS ILLE¬ 
GAL AND INEFFECTIVE. 

When obtaining the writ of attachment, the | plain¬ 
tiff, Morrison, caused a writ of garnishment Ito be 
served upon himself, and it is upon this service that the 
alleged liability of appellant rests. 

While this Court has held that chattels in the pos¬ 
session of the plaintiff, belonging to the defendant, 
may be seized upon a writ of attachment (Haijriman 
vs. Richardson, 51 App. D. C., 24) it has not ha4 occa¬ 
sion to consider the right of a plaintiff to reach qredits 
by service of a writ of garnishment upon himself, and 
this right we respectfully submit does not exist, j 

The right to the writ of attachment is purely statu¬ 
tory. Section 452 of our Code provides that 

“The attachment may be levied on the lands and 
tenements, whether leasehold or freehold, and per¬ 
sonal chattels of the defendant not exempt by law, 
whether in the defendant’s or a third person’s 
possession, and whether said defendant’s title to 
said property be legal or equitable, and upbn his 
credits in the hands of a third person, whether 
due and payable or not, and upon his undivided 
interest in a partnership business.” * * j * 

The reasons which support the right of a plaintiff, 
under the attachment statute, to attach chattels of the 
defendant in the possession of the plaintiff, are wholly 
different and do not support the right of a plaintiff 


to garnishee himself. 
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plaintiff has no lien upon chattels of the defendant in 
his possession, the defendant may sell or otherwise 
dispose of such chattels, or they may be seized upon 
legal process issued at the instance of another, and the 
plaintiff’s right and protection would be wholly lost. 
But that is not true of a writ of garnishment to reach 
a debt due by the plaintiff to the defendant. There is 
nothing that a defendant can do to deprive the plaintiff 
of his right to offset or counterclaim against any de¬ 
mand of the defendant. If the plaintiff recovers judg¬ 
ment, where he is his own garnishee, he would obtain 
a judgment against himself, and to enforce payment, 
would have to issue execution against himself. That 
would be anomalous and certainly is not within the 
spirit or intent of the Act. The seizure by garnishment 
of his own debt does not increase his right. To permit 
a plaintiff to garnishee himself is to distort the proc¬ 
ess of garnishment from its ordinary and well under¬ 
stood use, and this should be avoided unless plainly 
required by the statute. 

As said by the Supreme Court of Iowa in Shepard v. 
Bridenstine, 80 Iowa 227, 

4 ‘All the statutes in this state and all the law 
upon the subject contemplate that there are three 
persons to every garnishment proceeding.” 

Aside from the general understanding, the statute 
definitely contemplates that the writ is to be served 
upon a third person, and to hold to the contrary, 
it seems to us, makes it necessary to ignore the word¬ 
ing of the statute and to interpolate the words “plain¬ 
tiff ^limself”. The very clear and specific provision is 
that the writ of garnishment may be levied “upon his 
(defendant’s) credits in the hands of a third person”. 
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These words “in the hands of a third person”) are un¬ 
ambiguous. They do not need construction. 

In Rice v. Sharpleigh Hardware Co., 85 Fed. 563, the 
Court said: 

“On principle, it will readily occur to almost 
any one that to allow a plaintiff in attachment to 
garnishee himself as a debtor to his credito^, whom 
he made a defendant for that purpose, is 4 distor¬ 
tion of the process of garnishment from its ordi¬ 
nary use, and in itself suggests that some ulterior 
or sinister purpose is to be accomplished. If two 
parties owe each other, the two debts, so far as 
they go, set themselves off; and from time imme¬ 
morial the courts of law have afforded t|hem an 
ample opportunity to set them off agairjst each 
other whenever either brings an action at l^w. And 
whatever defects formerly existed in courts of law 
have long since been supplemented by remedies in 
equity, so that it is never necessary that either 
should attach the other by garnishment for the 
simple purpose of setting one debt off against 
the other.” 

As stated in 28 C. J. 50, 

“The terms of the statutes vary of course but 
the decisions pro and, con are usually basbd upon 
general considerations. The rule against allowing 
a plaintiff to make himself garnishee is based upon 
the lack of necessitv for resort to garnishment and 
the inadaptitude of the remedy in such c^ses and 
upon the adversary character of the proceeding 
against the garnishee.” 

The rule is stated in substantially the same language 
in 14 A. & E. Encyc. L. (2d ed.) 809. 

In Morrison v. Morrison, 220 Mo. App. 590, the 
Court said: 
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“The authorities are not in accord and the ex¬ 
amination of the same reveals that plausible rea¬ 
sons are suggested both for and against permitting 
a plaintiff to garnishee himself. However, the bet¬ 
ter rule seems to be, as well as the weight of au¬ 
thority, that a plaintiff should not be permitted to 
garnishee himself, especially when he is acting in 
the capacity of administrator.” 

In First National Bank v. Elliott, 62 Kans. 764, the 
Court said: 

“It is the general rule that the same person can 
not be both a plaintiff and a defendant at the same 
time, in the same suit, either solely or with others. 
Under our statute, the plaintiff would be entitled 
to execution if he failed to pay, after judgment 
rendered against him, thus giving rise to the anom¬ 
alous proceeding of a party issuing an execution 
against himself.” 

Also see: 

Baker v. Doe, 88 S. C. 69-74. 

Woolridge v. Holmes , 78 Ala. 568-570. 

Gerber v. Ogle , 195 Wis. 578-587. 

Whatever conflict of authority exists results, we be¬ 
lieve, from a difference in the wording of the statutes 
in the different jurisdictions, and where such right is 
recognized there is no provision, as in this jurisdiction, 
specifically limiting it to a levy upon credits in the 
hands of a third person. In view of the plain language 
of the Code and the authorities cited, we submit that 
the garnishment was illegal and ineffective. There¬ 
fore, it cannot serve as a basis for imposing liability 
upon the appellant. 
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RENTS TO ACCRUE UNDER A LEASE Oij REAL 
PROPERTY CANNOT BE REACHED By GAR¬ 
NISHMENT. j 

At the time the writ of garnishment was served and 
answer made, the garnishee and plaintiff Morrison, 
was indebted to the appellee for three months rent 
amounting to $975. To the writ of garnishment which 
he caused to be served upon himself plaintiff cheer¬ 
fully answered, that because of his own default (pre¬ 
sumptively voluntary on his part) he owed thC defen¬ 
dant, in addition to such three months rent, ttjen due, 
rent for the remaining eight months of the terrji of the 
lease to accrue, and that ‘ ‘ the amount due to the de¬ 
fendant by me is $2,756.81 based upon the total rent of 
the term”, less certain claimed credits. (R. 7, 8) This 
may have been done with the expectation that he would 
be permitted to occupy the leased premises for the 
balance of the term without the payment of rejit, such 
' rent to be paid by the appellant as surety upon his at¬ 
tachment bond. This expectation seems to hive met 
the approval of the appellee since he did nothing to 
have the attachment released by giving an uhdertak- 
ing as provided by the Code, Section 455, or to recover 
possession of the premises until shortly before the ex¬ 
piration of the term of the lease. These expectations, 
which apparently existed, received substantial sup¬ 
port in the findings of the special master and by] the ac¬ 
tion of the court below in awarding judgment against 
the appellant for approximately the sum of $4C00, and 
interest. This drastic penalty imposed upon the ap¬ 
pellant for becoming surety upon a bond to r^ach by 
garnishment a debt in the sum of $975, admitted to be 
due by the plaintiff himself, is so unreasonable and so 

i 
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shocking as to justify the conviction that it is not war¬ 
ranted in law and we so contend. 

At the outset, in considering this branch of the case, 
we desire to call attention to the distinction between 
breach of a contract relating to personalty and a lease 
of real property. Even the total repudiation of a lease 
of real property, amounting to an anticipatory breach, 
will not permit the recovery of rents to accrue, where¬ 
as, in the case of a contract relating to personalty, such 
recovery of future payments might be had. This dis¬ 
tinction was recognized and specifically pointed out by 
the Supreme Court of the United States in the Chicago 
Auditorium case , 240 U. S. 581-590. In that case, it 
was contended that bankruptcy does not constitute an 
anticipatory breach of a contract relating to person¬ 
alty, and various cases were relied on holding that 
bankruptcy did not amount to an anticipatory breach 
of a lehse of real property. The Court rejected this 
contention, saying: 

“Besides which a number of cases arising out 
of the relation of landlord and tenant are cited: 
* * * Cases of the latter class are distinguish¬ 
able because of the ‘diversity between duties which 
touch the realty and the mere personalty.’ Co. 
Litt. 292 b, Sec. 513. ” 

As said by the Court in Re McAllister-Molder Co., 
46 Fd. 2d 94: 

^This distinction is found and recognized by 
all of the higher courts from the Supreme Court 
down. Indeed the Supreme Court of the United 
States in the case of Gardiner v. William S. But¬ 
ler & Co., 245 U. S. 603, and in the so-called Chi¬ 
cago Auditorium case, 240 U. S. 581, specifically 
referred to the doctrine set forth by Lord Coke, 
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and in the latter case a direct quotation 
from that authority.” 


is made 


Section 447 of the Code provides:' 

“In all cases of attachment, the plaintiff may 
exhibit interrogatories * * ’* to be served on any 
garnishee concerning * * * any indebtedness of 
his to the defendant at the time of the service of 
the attachment or between the time of sfich ser¬ 
vice and the filing of his answers to said inter¬ 
rogatories.” * * * I 

Section 452 provides: 

“The attachment may be levied * * * upon his 
credits in the hands of a third person, whether due 
and payable or not.” * * * 

Section 467 provides that 

“If said credits shall not be immediatelv due 
and payable, execution shall be stayed until the 
same shall become due.” 


These provisions of the Code in legal effect j declare 
that a debt absolutely due, though payable inj the fu¬ 
ture, may be garnisheed, and amount to a declaration, 
in statutory form, of the age-old maxim that a 
“debitum in praesenti solvendum in fuiuro” may be 
reached by the process. But this has no application to 
rent under a lease payable in the future, since such 
rent is neither a “debitum” nor “ solvendum 9, , but is 
payable upon a contingency and cannot be garnisheed. 
We believe the authorities without exception hqld that 
under the attachment statutes permitting the garnish¬ 
ment of debts, debts to become due and payablej upon a 
contingency are not subject thereto. 
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“In order that a debt, not presently payable 
may be reached by garnishment, it must be one 
which will become payable absolutely and not de¬ 
pendent upon any contingency; it must be debitum 
in praesenti solvendum in fnturo.” 

14 Am. & Eng. Encyc. L. (2d), pp. 759, 765. 

Waples on Attachments, p. 202. 

Drake on Attachments, Sec. p. 551. 

2 Wade on Attachments, Sec. 449. 

This is apparently the view of the Supreme Court of 
the United States. In Savings Bank v. Loewe, 242 
U. S. 357, that Court said: 

“There is no doubt that under the statutes of 
Connecticut, as usual elsewhere, a garnishment 
reaches only effects of the defendant in the hands 
of the the garnishee at the time of service upon 
the latter, as distinguished from contingent lia¬ 
bilities that do not become effects in the gar¬ 
nishee’s hands until a later time.” 

If it is the law, as we contend, that a contingent lia¬ 
bility cannot be reached by garnishment, we then fur¬ 
ther contend that the liability of Morrison under the 
lease from the appellee for future rent was a contin¬ 
gent liability and was not reached and could not be 
reached bv the service of the writ. 

As stated in 14 Am. & Eng. Encyc. L. (2d) p. 766— 

“The liability of a lessee for rents to accrue in 
the future is held to be contingent and not sub¬ 
ject to garnishment before they have accrued, as 
the lessee’s liability therefor may be terminated 
by his ouster, assignment of the lease, etc., or the 
lessor may at the time when the rent becomes due, 
cease to have any interest therein.” 
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The principle is expressed in similar language in 12 
R. C. L. p. 794; also see 100 A. L. R. 302, 307. 

Wade in his text on Attachments, says: 

‘ ‘ A tenant whose rent is payable quarterly when 
summoned as garnishee cannot be held except for 
the quarter for which the rent is actually due that 
for the future being regarded as contingent and 
uncertain.” Yol. 2, p. 249. | 

Rood in his treatise upon the same subject, says: 

“It has been held that a tenant can be charged 
as garnishee of his landlord only for the ::ent ac¬ 
crued under the lease and not for future rent since 
continuance of the relation is uncertain.” Rood, 
Attachments, Sec. 120. 

In Mason v. Belford Hotel Co., 89 Me. 381, an at¬ 
tempt was made to reach by garnishment rents to ac¬ 
crue under a lease. The Court said: 

“The first service of the writ was in the fore¬ 
noon of the last day of the month of MaV. The 
month of May had not then expired. The liability 
of the tenants to pay the rent for May had not 
then become absolute. It was contingent upon 
their being undisturbed in their possession and 
holding throughout the remainder of that day and 
month. They might after the service of fhe writ 
and before the full expiration of the month, have 
been evicted under a superior title, or by their own 
landlords. The May rent was therefore not at- 
tachable at that time.” 

In Thorp v. Wilson, 42 Mich. 511, an effort whs made 
to reach by garnishment rents not due. The Court 
said: 

“It is quite clear that rent payable in future is 
not due absolutely and without any contingency to 
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the owner of the fee at the time of garnishment. 
It may at any time he stopped as to Elliott by a^ 
sale of the land to a third person, or by surrender ' 
of the lease, or by ouster in any way.” 

Perhaps the best considered case in which the ques¬ 
tion was decided, and one frequently cited with ap¬ 
proval, is Wood v. Partidge, 11 Mass. 487. It was an 
action of covenant on a lease to recover rent. The de¬ 
fendant answered that he had been garnisheed and that 
judgment had been rendered against him for future 
rents, covering the period for which the plaintiff 
sought recovery. The Court said: 

4 4 It is very clear that the court erred in deter¬ 
mining him trustee to the amount and extent fixed 
upon him by the judgment. The service of the 
writ upon Partridge could stop nothing more than 
was due from him at that time. A debt which ac¬ 
crued afterwards was liable to be taken bv anv 
other creditor who should have commenced his suit 
after the existence of the debt. A covenant to pay 
rent quarterly creates no debt or legal demand for 
the rent until the time stipulated for payment ar¬ 
rives. The rent mav never become due. The les- 
see may quit the premises with the consent of the 
landlord or he mav assign his term with such con- 
sent so as to discharge himself from rent, or lie 
may be evicted by a title paramount to that of his 
lessor. In either of which cases he will be dis¬ 
charged from the operation of liis covenant. It is 
not the case of debitum in praesenti sdlvendum in 
fdturo y which is subject to attachment by the 
statute but is a contingency which cannot be at¬ 
tached as was decided in the cases of Davis v. Ham 
and Wentworth v. Whitmore, and trustee. Par¬ 
tridge could not lawfully be adjudged the trustee 
of Wood for any rent which had not become due 
at the time the writ was served upon him; for all 
beyond that was contingent.” 


i 
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An important case definitely holding that rent to ac¬ 
crue is not a debt until it accrues from the enjoyment of 
leased premises, is Bordman v. Osborn , 23 Pick. 295, 
299 where Chief Justice Shaw said: 

“Rent is a sum stipulated to be paid for the 
actual use and enjoyment of another’s land, and 
is supposed to come out of the profits o:c the es¬ 
tate. The actual enjoyment of the land is the con¬ 
sideration for the rent which is to be p£id, and, 
therefore, if the lessee is evicted before the rent 
becomes due, in whole or in part, it is a good an¬ 
swer to a claim for rent, by an action of debt or 
covenant, or by distress. 1 Saunders, 204, note. 
From this it seems clear, that although there be 
a lease, which may result in a claim for reifit, which 
will constitute a debt, vet no debt accrues until 
such enjoyment has been had; because, s^ys Lord 
Coke, in discussing the effect of a release, a debt 
is merely a thing in action, and, therefore, if a 
man be bound to the payment of a debi, at the 
future time, a release of all actions by the| obligee, 
is a perpetual bar, for 4 albeit no action lyeth for 
the debt, because it is debitum in praesenti, 
quamvis sit solvendum in futuro , yet because a 
right of action is in him, the release of all action 
is a discharge of the debt itself.’ Co. Lift. 292 b. 
And the next section is still more explicit. But 
if a man leaseth land for a year, reserving a rent 
payable at Michaelmas, and before that time re- 
leaseth all actions, yet after said feast jhe shall 
have an action of debt. The reason, says Lord 
Coke, is, that it was neither debitum nor solvendum 
when the release was made; for if the !land be 
evicted from the lessee, before the rent become 
due, the rent is avoided, for it is to be raid out of 
the profits of the land. Co. Lift. 292b. 

But we think there is an authority equally di¬ 
rect and decisive in our own books. Wood v. Par¬ 
tridge, 11 Mass. R. 488. The lessee had b^en sum- 
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moned as the trustee of the lessor, and it was 
argued for the plaintiff, that the accruing rents 
under the lease, to become due after the at¬ 
tachment, constituted a debitum in praesenti sol - 
vendum in futuro, and so were liable to the attach¬ 
ment. But, say the Court, a covenant to pay rent 
quarterly creates no debt or legal demand for rent, 
till the time stipulated for payment arrives. The 
rent may never become due. The lessee may be 
evicted, etc. It is not the case of debitum in 
praesenti solvendum in futuro. It was a mere 
contingency.” 

This appears to be the view of this Court also. In 
Richmond v. Cake, 1 App. D. C. 447, 460, where rents 
were sought to be reached by attachment, based upon a 
landlord’s lien, this Court said: 

4 ‘In the case of long leases there are various 
contingencies that might militate against the con¬ 
tinued enjoyment of the premises by the tenant 
and the continued right to the rent bv the land¬ 
lord.” ^ * * 

“Eviction of the tenant bv the landlord from 
# # • • 

the premises during the term of the tenancy is 
undoubtedly a good and sufficient defense against 
a claim for rent due or payable, for any part of 
the term which the tenant has thereby been pre¬ 
vented from enjoying. And notwithstanding that 
in this case the rent for June, 1892, was due and 
payable on the 1st day of June, 1892, the con¬ 
sideration for such rent was the use and occupa¬ 
tion of the premises by the tenant during the 
month of June, and if, on the 2d day of June, the 
tenant was evicted by the landlord, the right of 
the landlord, thereafter to recover that rent be¬ 
came barred bv his own action.” 

And the Court below took that view in this case in 
refusing to allow as damages the rent accruing after 
eviction of the lessee. 
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A perfect analogy to the nature of a debt), though 
payable in the future and subject to attachment under 
the Code, is that found in the bankruptcy law. Sec¬ 
tion 103, defines a provable debt as one which is a 
“fixed liability * * * absolutely owing at the time 

of the filing of the petition against him, whether then 
payable or not.” This again is a declaration, by 
statute, of the maxim that a “debitum in praesenti sol- 
vendum in futuro” may be proven as a debt c'ue with¬ 
out contingency. 

In l)canc v. Caldwell, 127 Mass. 242, 244, ciiief Jus¬ 
tice Gray (afterwards Mr. Justice Gray) sai£: 

“Before the day at which rent is covenanted to 
be paid, it is in no sense a debt; it is neither 
debitum nor solvendum; for if the lessee ife evicted 
before that day, it never becomes payable. Bord- 
man v. Osborn, 23 Pick. 295. It is not within the 
provision of a bankruptcy act allowing 4 Uncertain 
or contingent demands’ to be proved against the 
estate of a bankrupt; because it is not an existing 
demand the cause of action on which depeiids upon 
a contingency, but the very existence of\ the de¬ 
mand depends upon a contingency 

Judge Walter Sanborn, speaking for the Court of 
Appeals of the Eighth Circuit, in Watson v. Merrill, 
136 Fed. 361, said: 


4 4 But rent which the bankrupt has agreed to 
pay and which is to accrue subsequent to the filing 
of the petition in bankruptcy, does not constitute 
a provable claim under the bankruptcy aetjof 1898, 
because it is not a 4 fixed liability * * * absolutely 
owing at the time of the filing of the petition 
against him, and because it is not an existing de¬ 
mand, but both the existence and the anfount of 
the possible future demand are contingent upon 
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unforeseen events, such as default of the lessee, 
reentry by the lessor, and assumption by the trus¬ 
tee, teo that it is neither an unliquidated nor a 
liquidated provable claim. ” 

In view of these cases, we submit that a claim for 
future rent under a lease is not a debt, in fact, that 
future rent is not even a contingent claim, and there¬ 
fore cannot be reached by garnishment. 

Whether rent to accrue under a lease is a provable 
claim under the bankruptcy law as a debt was definitely 
decided by the Suprme Court in Manhattan Properties 
v. Irving Trust Co., 291 U. S. 320, 338. The Court said: 

4 ‘There can be no debt provable in bankruptcy 
arising out of a contract which becomes effective 
only at the claimant 9 s option, and after the incep¬ 
tion of the proceedings, the fulfillment of which is 
contingent on what may happen from month to 
mohth or up to the end of the original term.” * * * 

Since it is clear that rents payable in the future can¬ 
not be reached bv attachment as a debt due at the time 
of service of the writ, the only question remaining is 
whethef the provision of the lease that the “party of 
the first part shall have the right to consider the en¬ 
tire rent for the term of this lease due and payable”, 
created a debt, definite and certain, for the amount of 
rent to accrue, and not dependent upon any contin¬ 
gency, so that it would be subject to garnishment. We 
submit not. Notwithstanding the quoted provision of 
the lea^e, effective only at the election of the appellee, 
which he never exercised, the amount that might be¬ 
come due was both uncertain and contingent and, there¬ 
fore, not subject to garnishment. And this clearly ap¬ 
pears from the lease itself. 
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1. The quoted provision regarding the payment of 
future rents was rendered uncertain and indefinite so 
far as the amount payable is concerned, and \yith that 
alone we are concerned, by the further provision of 
the lease (R. 36) whereby the lessor reserved the right 
to sell, and if he did so, that the lessee shoulfl vacate 
the premises. Certainly the lessee would not hpve been 
required to pay rent after sale, notwithstanding his 
agreement to pay rent for the full term in cate of de¬ 
fault in the payment of rent. It follows thaj even if 
the quoted provision of the lease be treated i|s an ef¬ 
fort to fix a basis for the determination of thd amount 
of damages in case of default, the provision j for sale 
made the amount payable indefinite and uncertain. 

2. The stipulation for the payment of rent to accrue 
in case of default was not an absolute agreement. It 
was conditional. It was not certain even aftef* default 
that the lessor would declare future rent due and pay¬ 
able. It depended entirely upon the exercise of an 
option given the lessor, not the lessee, and this option 
was never exercised. The special master so found. 
(R. 9) That the right was an option merely clearly 
appears. The lease provides ‘ 4 that the party of the 
first part shall have the right to consider the entire rent 
for the term of this lease due and payable * * * that 
the rent for the term of this lease may all be due and 
payable and the party of the first part may have the 
right to recover forthwith or otherwise.” (R. 35) 
This is not the equivalent of a provision that in the 
event of default in the payment of rent, the lessee, 
without condition and without action on the part of the 
lessor, should become immediatelv liable fori the rent 
for the balance of the term. The liability tq pay de¬ 
pended upon three contingencies, first, default on the 




part of the lessee, second, the exercise on the part of 
the lessor of the option reserved to him to declare fu¬ 
ture rent immediately due and payable, and third, 
upon the contingency relating to the sale of the 
property. 

The landlord, appellee, not only did not elect to de¬ 
clare the rent for the balance of the term due and 
payable, but before the expiration of the term and dur¬ 
ing the pendency of the attachment proceedings, evicted 
the lessee by legal process, and thereby terminated the 
lease and his right to recover rent thereafter accruing. 

While the appellee, as lessor, did not exercise the 
option, the plaintiff, lessee, undertook to exercise such 
option in his behalf and in his answer set up his own 
default and that because thereof rent for the full bal¬ 
ance of the term was due and payable by him to the 
appellee. This, of course, he could not lawfully do. 
The right was reserved to the lessor, not to the lessee. 
The lessee could not by the improper exercise of the 
option create a debt for which the appellant should be 
held responsible, as he undertook to do. 

In Manhattan Properties v. Irving Trust Co., supra , 
the right to terminate a lease, upon breach by the les¬ 
see, was reserved to the lessor and to be exercised at 
his option, not at the option of the lessee. The Court, 
when considering that provision of the agreement, 
said: 

“In both cases the lessor has the choice whether 
he will terminate the lease. Neither the bankrupt 
(lessee) nor the trustee has any such option, ex¬ 
cept as the trustee may be entitled by law to dis¬ 
claim.^ 

In the Chicago Auditorium case , 240 U. S. 581, the 
right to cancel was reserved to one party to an agree¬ 
ment, upon giving notice. The Court said: 
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“The right reserved to the Auditorium Asso¬ 
ciation to cancel and revoke the privileges was re¬ 
served for its benefit, not that of the grantee of 
those privileges. It does not lie in the mouth of 
the latter, or of its trustee, to say that its service 
would not be satisfactory, and there is ^10 pre¬ 
sumption that otherwise it would have fyeen ad¬ 
vantageous to the Association to exercise the op¬ 
tion.’ ’ 


It did not lie in the mouth of Morrison to say jbecause 
of his own default, voluntary so far as appeajrs, that 
the rent to accrue under the lease w^as a debt fdr which 
he was liable and thereby saddle upon the appellant re¬ 
sponsibility for its payment. ! 

3. The provision of the lease referred to is nqt a pro¬ 
vision creating a debt, measured by rent to accrue, 
payable in any event in the case of default in the pay¬ 
ment of rent, but is a provision for a penalty. 

The measure of damages for loss of rent is the dif¬ 
ference between the rent agreed to be paid and the 
rent actually received, or if recovery is to be had for 
breach, it is the difference between the present J^alue of 
the remainder of the term and the total rent to fall 
due in the future. That measure of damages provides 
compensation. As determined by the Supreme Court in 
Irving Trust Co., trustee, v. Perry, Inc., 293 U. S. 307, 
a provision in a lease that the landlord may, in case of 
breach, recover damages in an amount equal to the 
rent for the residue of the term, less the fair rental 
value of the premises for such residue, is enforceable 
as being a provision for liquidated damages and not 
for a penalty. To exact more, being in excess of just 
compensation, is to exact a penalty. The provision of 
the lease here involved is of the last mentioned nature. 


24 


The right to possession, with the right to rent to an¬ 
other, plus full rental for the unexpired balance of the 
term of the lease, together exceed fair compensation. 
That it provides more than fair compensation further 
appears from the fact that there is no provision for 
discounting future payments to their present value, 
and hence, the provision for the present payment of 
the full amount of rent payable in the future, is clearly 
more than compensatory. The provision is for pay¬ 
ment of an amount disproportionate to any damages 
that mig J ht result from default in the payment of rent. 
There is no evidence that if possession had been re¬ 
sumed by the lessor, the premises would not have 
been immediately rentable. Since the rights of the 
parties are to be determined as of the date of the lease 
and not by what subsequently occurred, it is clear if 
the appellee had exercised his option and declared the 
lease at an end when default occurred at the end of 
the first month of the lease, the requirement for the im¬ 
mediate payment of the full amount of the agreed rent 
for the remainder of the term would have been grossly 
unreasonable. For these reasons we submit the provi¬ 
sion for the payment of rent to accrue for the full re¬ 
mainder of the term after default was a provision for 
a penalty and not for liquidated damages. 

In Kothe v. Taylor Trust , 280 U. S. 224, there was 
a lease which provided that the filing of a petition in 
bankruptcy should be a breach and that thereupon the 
lease should terminate and the lessee should forth¬ 
with become liable for the full amount of rent for the 
residue of the term—a provision substantially the same 
as the provision of the lease in the case at bar. The 
Court held that it was a provision for a penalty, and 
said: 
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But agreements to pay fixed sums 


plainly 


without reasonable relation to any probable dam¬ 
age which may follow a breach will not! be en¬ 
forced. This circumstance tends to negative any 
notion that the parties really meant to provide a 
measure of compensation—‘to treat the surfi named 
as estimated and ascertained damages’. 

Here we find the lessee in a lease for t\\]o years 
agreeing that the mere filing of a petition in bank¬ 
ruptcy against him shall be deemed a breach and 
thereupon, ipso facto , it shall be terminated and 
the lessor shall become entitled to reenter! also to 
recover damages equal to the full amount of the 
rent reserved for the remainder of the tenjn. The 
amount thus stipulated is so disproportionate to 
any damage reasonably to be anticipated in the 
circumstances disclosed that we must hold {he pro¬ 
vision is for an unenforceable penalty.” 

For the reasons indicated and upon the authorities 
cited, we respectfully submit that the rents to accrue, 
and for which the appellant has been held, were not 
reached by the writ of garnishment served j by the 
plaintiff. 

NO DAMAGES RESULTED FROM THE UNLAW¬ 
FUL SUING OUT OF THE ATTACHMENT. 

The term of the lease involved herein was for one 
year beginning September 1st, 1930. The agreed 
rental was $325 a month, payable monthly in advance. 
(R. 35) Rent for the month of September was paid, 
but none was paid thereafter. (R. 7) On November 
26, 1930, the lessee, Morrison instituted the present 
suit, against the lessor, the appellee herein, to Recover 
damages for breach of an alleged contract, and there¬ 
after, on December 23, 1930, obtained a writ of attack- 
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ment. On the same day he caused a writ of garnish¬ 
ment to be served upon himself. He answered the 
writ, stating that the rent for the term was $3900; 
that he was entitled to credit upon that amount for the 
September rent paid, $325, and for rent from Sep¬ 
tember 1st to September 1930, the date he took pos¬ 
session, and for certain sums he claimed to have ad¬ 
vanced on behalf of the defendant. (R. 7, 8) He also 
answered ‘‘that the amount due to the defendant from 
me is $2756.81, based upon the total rent for the term”, 
less the credits claimed. (R. 8) Pending the attach¬ 
ment and before the expiration of the term of the lease, 
on August 10, 1931, the appellee recovered possession 
of the premises through legal process. (R. 9, 10) 
Thereafter, on November 20, 1931, the suit instituted 
by the plaintiff, lessee, resulted in a judgment for the 
defendant, the attachment was dissolved and the cause 
referred to the Auditor of the Court to ascertain and 
report the amount of damages, if any, resulting from 
the wrongful suing out of the attachment. Later, the 
•matter was referred to a special master, the Auditor 
being disqualified. The special master reported and 
recommended that the appellee be awarded damages 
against the lessee, and the appellant as surety upon 
the attachment bond, for three months rent from 
October 1st to December 31st, 1930, at $325 a month, 
amounting to $975, and for seven months rent, at the 
same rate, from January 1st, 1931, to July 31st, 
mounting to $2275, and “compensation for use and oc¬ 
cupation” of the premises from August 1st, 1931, to 
August 10, 1931, on which date the appellee recovered 
possession, amounting to $104.84, a total of $3354.84, 
with interest on each instalment of rent from maturity, 
besides the costs of the reference amounting to $590. 
(R. 24, 25) 
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It will thus be seen that the allowance fpr rent 
covered two periods, first, the period for whiph rent 
was overdue, three months, and second, for the pent ac¬ 
cruing after the garnishment and until the appellee re¬ 
covered possession. We have shown that no part of 
the rent accruing or becoming due after the service of 
the writ and the lessee’s answer thereto, was peached 
by the garnishment. We will now demonstrate that 
no part of the rent, whether accrued and due at the 
time of the garnishment, or thereafter to accrue, con¬ 
stituted a proper element of damages under thej attach¬ 
ment bond. 

The bond given, following the statute, is conditioned 
that the plaintiff, lessee Morrison, should “make good 
to the defendant (appellee) all costs and damages 
which he may sustain by reason of the wrongful suing 
out of said Attachment.” (R. 2) j 

The special master in his report states that the rule 
of law on the subject of damages, (quoting fijom au¬ 
thorities) is as follows: 

“Where the garnishment is simply wrongful, 
the measure of defendant’s damages and of his re¬ 
covery for breach of the garnishment bond is the 
actual injurv sustained.” 


And again: 

“The damages for which a surety on a garnish¬ 
ment bond is liable are such as directly and proxi- 
matelv follow from the wrongful suing ou‘; of the 
writ and the seizure or impounding of thej money 
or propertv in the hands of the garnisheeJ” (R. 
16, 17) 

These quotations apparently state correctly the rule 
of law with respect to the recoverable damages, but 


i 
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the special master, after correctly stating the rule, 
failed to follow it. In its stead, he departed therefrom 
and applied the rule of law and measure of damages 
applicable to supersedeas bonds on appeal. He was 
obviously wrong, and the Court below fell into the 
same error. 

We assume it will be conceded that in order to re¬ 
cover on such a bond, it is necessary for the obligee to 
show what damages he sustained by reason of the 
wrongful suing out of the attachment. We submit the 
appellee, as obligee in the attachment bond given in 
this case, utterlv failed to show that he sustained dam- 
ages of a single cent, and the report of the special mas¬ 
ter conclusivelv and as matter of law shows that to be 

* 

true. 

There was no attempt whatever on the part of the 
appellee to show that he sustained any special dam¬ 
age. He rested upon proof of the amount of the rent 
payable under the lease. The special master, as mat¬ 
ter of law, held this was sufficient and that the mere 
issuance of the writ of garnishment created liability. 
This conclusion is not supported by his own findings. 
On the contrary, such findings, clearly show he mis¬ 
apprehended the applicable rule of law and that his 
conclusion, and likewise the conclusion of the court be¬ 
low, was erroneous. 

The appellant as surety on the bond did not agree 
to pay any debt found to be due from the lessee to the 
appellant, but that is precisely what the special master 
incorrectly assumed. The appellant agreed to pay any 
“damages” the appellee might sustain “by reason of 
the wrongful suing out of the attachment.” The debt 
which existed when the writ was served continued to 
exist when it was dissolved. Its nature had not been 
affected or changed in any manner. The right of the 
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appellee to enforce his claim for overdue rent was 

merely suspended, while his right to rent thereafter to 

accrue was in no wav affected. The situation after 

%> 

dismissal of the attachment with respect to i:he debt 
due the appellee was precisely the same as ii; was at 
tire time the writ was served. If there was noj change, 

liability 
that the 


there was no loss, and if there was no loss, no 
existed under the bond. The obvious truth is 
appellee proceeded under the erroneous assumption, 
approved by the special master and the court below, 
that an attachment bond is the same as a supersedeas 
bond on appeal, and that as surety on the attachment 
bond appellant agreed to pay any debt that the court 
might later find to be due by the garnishee t<j the de¬ 
fendant. For this error on the part of the Appellee, 
the appellant is in no way responsible and cannot be 
held to pay. The only cases cited by the spedial mas¬ 
ter involved supersedeas bonds, and for thaj reason 
will not be discussed. 

It is gene rail v said that the measure of dam 
tying up funds, where the fund is not lost as 
of the attachment is interest on the fund, ^ut that 

the ap- 
overdue 


ages for 
a result 


rule has no application here, and we submit 
pellee is not even entitled to interest on the 
rent. If the right to interest ever existed, it cbntinues 
to exist. It was not lost as a result of the attachment. 
The writ merely suspended payment. The debt was not 
lost. Nor was interest lost. It is wholly different from 
the case where a fund, in bank for instance, subject to 
immediate withdrawal and use, has been tied ujp. There 
properly, interest on the fund during the period the 
owner was deprived of its use, is a proper measure of 
damages. But the situation here is wholly different. 

No damage resulted with respect to rent ti> accrue 
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after the garnishment for the reasons heretofore 
given. The right to recover possession of the premises 
existed throughout, absolutely unaffected and unim¬ 
peded by the attachment. For the failure of the ap¬ 
pellee to enforce this right the appellant cannot be held 
responsible. When appellee pursued his remedy he 
recovered possession by legal process during the pen¬ 
dency of the garnishment proceedings and before the 
term of the lease expired. If he had the right to re¬ 
cover possession in August, so also he had the right to 
do so in January. Because he neglected or wilfully 
failed to act, the appellant should not be required to 
pay the 'rent accruing in the mean time. The loss, if 
any, resulted, not from the issuance of the writ, but 
from the voluntary inaction and lethargy of the ap¬ 
pellee. 

We submit on no theory can the judgment of the 
court below be sustained, except on the theory that by 
signing the attachment bond the appellant obligated 
itself to pay the amount of any debt due by the plain¬ 
tiff to him, and that clearlv cannot be so. 

In support of his claim of liability on the part of the 
appellant to pay the rent, the appellee cited at the 
hearing below, and will no doubt again cite before this 
Court, two cases from the State of Washington, Taylor 
v. Wilbur , 170 Wash. 265, and Paltro v. Aetna Casualty 
Co., 119 Wash. 101. In the Taylor case, the court stated 
the rule with respect to damages on an attachment 
bond, as follows: 

4 4 It is the general rule that in cases of this char¬ 
acter that the recoverable damages are only those 
which naturally flow from the result of the gar¬ 
nishment and that unusual and speculative dam¬ 
ages are not recoverable.” 
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We do not question the correctness of this state¬ 
ment of the rule. In applying it, however, th,e Court 
sustained the right in the Paltro case to recover the 
amount of the debt garnisheed, on a showing that the 
garnishee, pending the proceedings, had bec|ome in¬ 
solvent, and because thereof, the defendant had lost 
the amount of the debt, and in the Taylor case upheld 
the right to recover the amount of a deposit in bank, 
subject to immediate withdrawal, on a showing that 
the garnisheed bank had become insolvent pending the 
proceedings and that because thereof, the plaintiff had 
lost the amount of such deposit. 

It is not necessarv to consider whether thdse were 
proper applications of the rule, since, in this case, 
there was no proof whatever of any change in the 
financial condition of the garnishee between the date 
of the service of the writ and the date of the discharge 
of the writ, or even since, though of course subsequent 
change is immaterial. This question is absolutely con¬ 
cluded by the finding of the special master, to which 
appellee took no exception and from which he has not 
prosecuted an appeal. The special master sa|d: 

“It is true that there is an absence of evidence, 
as I understand the testimony, that the plaintiff 
was solvent, so that a judgment for the rent of the 
premises would have been collectible (had one 
been obtained) either at the time when th^ attach¬ 
ment issued and was served on December 23, 1930, 
or at the time the defendant evicted him, and it is 
not affirmatively shown that if defendant’s claim 
for overdue rent and for damage to furniiure had 
been asserted by suit then, or subsequently, after 
the final judgment in this cause was entered in 
favor of the defendant, a judgment, if afid when 
recovered, would have been uncollectibleJ I find 
no evidence that plaintiff’s financial condition has 
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so altered for the worse between the time the writ 
of attachment and garnishment was levied, and 
the time when the suit was dismissed, and all de¬ 
fense to suit afforded by the attachment was re¬ 
moved, that direct loss resulted to defendant can 
be shown on that ground.” (R. 12) 

And again, the special master found: 

“I would further report that I do not find evi¬ 
dence sufficient to establish, as a fact, that the 
plaintiff was insolvent at the time the defendant 
repossessed the leased premises, on August 10, 
1931, or at or after the time when plaintiff’s suit 
in this cause was dismissed (November 20, 1931) 
and therefore, it is not established by proof that 
if the defendant had brought suit at law against 
the planitiff, after the garnishment was no longer 
operative, for the rent and damages to furniture, 
and had obtained a judgment, that such judgment 
would not have been collectible.” (R. 17) 

This is a repetition of the preceding finding, and 
having specifically found that the appellee had not sus¬ 
tained any damages because of the insolvencv of the 
plaintiff, and after having found, as a fact, “that it is 
not established by proof”, that a judgment for the rent 
could not have been collected, the later statement in 
the report of circumstances creating suspicion in the 
mind of the special master in that regard are unimpor¬ 
tant. His findings, not his suspicions, control. 

“Solvency, residence within the State, lawful age, 
etc., are presumed until the contrary appears.” 
Waples on Att. and Garn., p. 123. The burden rested 
upon the appellee to show, if true, that the garnishee 
was solvent when the writ issued and became insolvent 
pending the proceedings and because thereof, he was 
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prevented from collecting the amount lawfully gar¬ 
nisheed. This he failed to do. The appellee is| bound 
by the finding of the master, and he specifically) found 
there was no evidence showing 4 4 that direct los*j to de¬ 
fendant ” resulted from any change in the financial 
condition of the lessee, or in fact, that there h^d been 
any such loss. If he was solvent when the writ was 
served and continued solvent until the writ was dis¬ 
charged, the appellee sustained no damage because of 
the wrongful suing out of the attachment. If he was 
insolvent when the writ was served and remained in¬ 
solvent until the writ was discharged, again the ap¬ 
pellee sustained no loss by reason of the attachment. 
The special master found there was no change during 
the pendency of the proceedings. Appellee utterly 
failed to show he sustained any damage whatever “by 
reason of the wrongful suing out of the attachment. ’ 1 
We have then a situation in which a judgment has 
been recovered against the appellant for $2379)48 for 
rent which had not accrued when the writ of garnish¬ 
ment issued, no part of which was reached, or eduld be 
reached by the writ; a situation in which a cjebt of 
$975 only was garnisheed, due by a debtor, solvent 
when served with the writ and solvent when jit was 
discharged; where the debt for the rent due jat the 
time the writ was served still existed unimpaired when 
the writ was discharged, absolutely without change, 
and without change in the financial responsibility of 
the plaintiff throughout; and where not even interest 
was lost on the amount of overdue rent garnisheed; 
and yet, without any evidence whatever of special dam¬ 
age and upon proof merely of the amount of the un¬ 
paid rent, the appellant has been adjudged to pay 
approximately $4000 because it became surety upon 
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an attachment bond to garnishee an admitted debt of 
$975. Manifestly, the judgment is erroneous and 
should be reversed. 

FAILURE OF APPELLEE TO MINIMIZE DAM- 
1 AGES PREVENTS RECOVERY. 

It is a fundamental rule that one who is injured by 
the wrongful act of another is bound to exercise rea¬ 
sonable care and diligence to avoid loss or to minimize 
resulting damages, and to the extent that his damages 
are the result of his failure to exercise such care and 
diligence, he cannot recover. ‘ ‘ Or, as the rule is some 
times stated, he is bound to protect himself if he can 
do so with reasonable exertion or at trifling expense 
and he can recover from the delinquent party only 
such damages as he could not with reasonable effort 
have avoided.” 8 R. C. L. p. 443. 

While we have shown the appellee was not damaged 
to the extent of a single cent as a result of the wrong¬ 
ful suing out of the attachment, we also contend, if 
there was any loss, it resulted from appellees own in¬ 
difference and inaction. So far as the rent to accrue 
is concerned, he had the right to recover possession at 
any time after the service of the writ. No reason ap¬ 
pears why he failed to do so at that time instead of 
later. The service of the writ was not an obstacle to 
recovery. This is apparent from the fact that the ap¬ 
pellee did exercise his right in that regard and actually 
evicted the lessee pursuant to legal process while the 
attachment proceedings were still pending. If the ap¬ 
pellee had such right, and the time of its exercise 
rested in his discretion, as it clearly did, then the 
amount of damages for which he recovered judgment 
were fixed by himself, and that we submit may not 
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lawfully be done. It is inconceivable that th<^ appel¬ 
lee should be permitted to calmly and deliberately de¬ 
lay action to resume possession and thereby increase 
the amount of damages to be later recovered fpom the 
appellant as surety on the attachment bond. In this 
situation it is clear if the appellee was damaged, he 
was damaged not bv the attachment, but by his own in- 
difference and inaction or by his deliberate 4elay in 
exercising his undoubted right to recover possession, 
in the expectation evidently that the appellant land not 
he would be required to bear the consequences. The 
loss, if any in fact resulted, was not therefore, the re¬ 
sult of the wrongful suing out of the attachniient. 

o o 

It is also clear from the record in this case i;hat the 
appellee could, without difficulty, without unreasonable 
exertion and at purely nominal expense, have avoided 
all the damages he claims to have sustained. But he 
elected not to do so. If he considered the attachment 
was wrongful, there was nothing to prevent hi^n from 
giving bond and having the attached debt released. 
That course would have involved no risk whatever. 
The garnisheed debt was an admitted debt, jrhe ex¬ 
pense of giving bond would have been purely iqomina.1, 
and there is nothing to suggest that it would halve been 
unreasonably burdensome to a man owning pjroperty 
in the District sufficients valuable to vield an annual 
rental of $3900. And even the nominal cost of the 
bond could have been recovered in the event the attach¬ 
ment was wrongfullv issued. 

Under these circumstances which are an{l were 
palpably obvious, appellee was and is in no position to 
recover from appellant, who merely obligated itself for 
“costs and damages’’ by reason of the wrongful suing 
out of the attachment. He cannot be rewarded! for his 
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indifference to his legal duty to minimize and prevent 
loss, where it was possible for him so to do. 

In Pittsburgh , etc. v. Wakefield Hardware Co., 143 
N. C. 54, involving liability upon an attachment bond, 

the Court said: 

| 

<k Though it mav not be the duty of a defen- 
dant in all cases to execute a replevy (forthcom¬ 
ing) bond, it would be preposterous to justify non- 
action whereby the plaintiff claims it has lost 
$4,750 rental of cars, when it was a perfectly sol¬ 
vent company, owing no debts, as its president tes¬ 
tified, and could at a petty expense, and probably 
without any at all, have given bond and retained 
possession of its cars.” 

The same principle has been declared by this Court. 
In Moses <fc Sons , v. Lockwood , 54 App. D. C. 115, 120, 
damages were claimed upon an attachment bond. This 
Court said : 

“Another principle, which is applicable in this 
case; Where a person’s right of property is in¬ 
vaded, it is his duty to do all reasonably within 
his power to reduce the damages. Damages which 
may be avoided by doing what an ordinarily pru¬ 
dent man would do, are not the direct or natural 
consequence of the defendant’s wrong, since it is 
plaintiff’s option to suffer them. In such a situa¬ 
tion, the plaintiff is damaged, not by the defen¬ 
dant’s act, but his own negligence or indifference 
to consequences. * * * When the plaintiff’s car 
was taken from him, he could have procured its 
return immediately by giving an undertaking un¬ 
der Sec. 455 of the Code, with security approved 
by the court. It was his dutv to do this, and thus 
to reduce the defendant’s liability. If he had done 
it, the onlv loss which would have come to him 
would be that occasioned by the expense of pro- 
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curing the undertaking and necessarily incurred 
for a car between the date of the levy and j;he re¬ 
turn of his own car, assuming that he us^d due 
diligence throughout. ’’ j 

This rule applies with much greater force to this 

case, where merely an admitted debt was garnisheed. 

If any loss resulted to the appellee because |of the 

wrongful suing out of the attachment, it resulte<ji from 

his own negligence and indifference, and the appellant 

cannot be lawfully held therefor. 

* 


CONCLUSION. 

i 

Inasmuch as there was no authority for the issuance 
of the attachment and garnishment by the plaintiff 
upon himself, the whole proceeding was illegal and 
ineffective. Even if the statute authorized the gar¬ 
nishment, rents to accrue in the future were not sub¬ 
ject to attachment, since they were not debts. The un¬ 
dertaking of appellant was to answer for cos|:s and 
damages by reason of the wrongful suing out of the 
writ. The record before this court is absolutely) silent 
upon, and fails to show that any damages wete sus¬ 
tained by the appellee. Accordingly, it could pot re¬ 
cover from appellant as surety upon the undertaking. 
The loss which he may have sustained arose out! of his 
own neglect and indifference, not by reason of the at¬ 
tachment. He could have prevented and under the law 
was bound to prevent, any loss. Having failed to dis¬ 
charge his legal duty in this respect, he is precluded 
from recovering anything and the trial court ^hould 
have so determined. We respectfully submit tjhat in 
entering judgment in accordance with the recopimen- 
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dations of the special master, the trial court erred. 
Accordingly, the judgment below should be reversed. 

Respectfully submitted, 

Louis M. Denit, 

Clarence A. Brandenburg, 
Thomas S. Jackson, 

Attorneys for Appellant. 

Brandenburg & Brandenburg, 

Of Counsel. 
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IN THE 


Hmteb States Court of iUppeals 

FOR THE DISTRICT OF COLUMBli 

' 

April Term, 1936 

No. 6703 

— 

United States Fidelity and G-uaranty Company, 

A Corporation, Appellant, j 

vs. I 

Thomas F. Wrenn, Appellee. 

BRIEF FOR APPELLEE 

This is an appeal from a judgment of the United 
States District Court for the District of Columbia, 
awarding damages against the appellant, as surety 
upon an undertaking, given in conjunction with an at¬ 
tachment before judgment. 

STATEMENT OF FACTS 

The above entitled cause vras begun on November 
26, 1930, in the court below, by the filing of a declara¬ 
tion by George F. Morrison against Thomas F. \Vrenn, 
the appellee herein, to recover $11,000.00 in an ex 
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contractu action. (R. 1) On the 23rd day of Decem¬ 
ber, 193d, the plaintiff, George F. Morrison, filed an 
affidavit in attachment alleging that the defendant, 
Thomas F. Wrenn, was a non-resident of the District 
of Columbia, and setting forth the grounds of his claim, 
and on the same dav he executed and filed in the cause 
a bond executed by the plaintiff and the appellant, as 
surety. (R. 1, 6, 7) 

This attachment bond was given pursuant to the 
requirements of Section 445 of the Code of Laws of 
the District of Columbia, the pertinent part of which 
provides as follows: 

“In any action at law in the Supreme Court of 
the District of Columbia * * * for the recovery of 
* * * damages for the breach of a contract * * * 
if the plaintiff, * * * either at the commencement 
of the action or pending the same, shall file an 
affidavit showing the grounds of his claim and set¬ 
ting forth that the plaintiff has , a just right to 
recover what is claimed in his declaration * * * 
and also stating * * * that the defendant is * * * 
not a resident of the District * * * the Clerk shall 
issue a writ of attachment and garnishment to be 
levied upon so much of the lands, tenements, 
godds, chattels, and credits of the defendant as 
may be necessary to satisfy the claim of the plain¬ 
tiff : Provided, That the plaintiff shall first file in 
the Clerk’s Office a bond, executed by himself or 
his agent, with security to be approved by the 
Clerk, in twice the amount of his claim, conditioned 
to make good to the defendant all costs and dam¬ 
ages which he may sustain by reason of the wrong¬ 
ful suing out of the attachment/' (italics ours) 

The bond w T as conditioned: 

“That if the above named George F. Morrison 
shall make good to the said defendant all costs and 
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damages which he may sustain by reasoh of the 
wrongful suing out of said attachment, then this 
obligation shall be void; otherwise the same shall 
be and remain in full force and virtue.” (R. 2) 
(Italics ours) 

Thereupon, the writ of attachment and garnishment 
was issued by the Clerk, under and by virtue <pf which 
the United States Marshall levied on certain rekl estate 
of the defendant, Thomas F. Wrenn, being Lot 816, in 
Square 196, in the City of Washington, improved by 
an apartment house known as 1215 16th Street N. W. 
(R. 7, 8) At the time the suit was instituted the plain¬ 
tiff was a tenant of the defendant under a written lease, 
dated September 1, 1930, for a specific term, beginning 
on that date and ending on the last day of August, 1931, 
at a rental of $325.00 per month, payable monthly in 
advance. (R. 34, 35) The lease is set forth in its en¬ 
tirety in the Bill of Exceptions. (R. 34, 35) It pro¬ 
vides, among other things, that in case of default in 
the payment of rent the lessor, “may at his option” 
consider the lessee a tenant at -will, with the right to 
re-enter and re-possess himself of the said premises. 
It also contains the following: 

“The party of the second part does hereby agree 
that if he permits the rent to be unpaid and in 
arrears for ten days after the same shal} become 
due according to this agreement, then the said 
party of the first part shall have the right to con¬ 
sider the entire rent for the term of this lease due 
and payable and in case of such default the party 
of the second part agrees herein that the rent for 
the term of this lease may all be due and payable 
and the party of the first part may have tjhe right 
to recover forthwith or otherwise.” |(R. 35) 
(Italics ours) 


4 


Under and by virtue of said writ of attachment and 
•/ 

garnishment as issued by the Clerk, the United States 
Marshall not only levied on the said real estate, but also 
attached credits, property of the defendant, in the 
hands of the plaintiff, George F. Morrison, as garni¬ 
shee. (R. 7, 8) 

Plaintiff, George F. Morrison, executed and filed in 
the cause on the 2nd day of January, 1931, his answer 
to the interrogatories served upon him, the first being 
the usual interrogatory as to whether the garnishee 
was indebted to the defendant; if so, how and in what 
amount; the second being the usual interrogatory as to 
whether the garnishee between the time of service and 
the filing of his answer “had or has any goods, chat¬ 
tels, or credits of the defendant in his charge, and if 
so, what”; and a third interrogatory expressed as 
follows: 

“Are vou indebted to the defendant in anv sum 
or sums whatsoever, payment of which is not yet 
due! If so, state the amount or amounts, the na¬ 
ture and character of such payments, and when 
they will become due.” (R. 7) 

The plaintiff, as garnishee, in answer to the said 
three interrogatories, stated in effect that on Septem¬ 
ber 1, 1930, he entered into a lease with himself as 
lessee and the defendant as lessor, for the premises 
1215 16th Street Northwest, for a term commencing 
September 1, 1930, at a rental of $325.00 per month, 
wherein default in payment, if continued over ten 
days, made the entire rent for the term due and pay¬ 
able; that he did not enter into possession until Sep¬ 
tember 17, 1930, but paid rent for the month end¬ 
ing September 30,1930, in the sum of $325.00, and that 
no other rent had been paid; that he was entitled to a 
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credit because of certain expenditures made vfith the 
authority and consent of the defendant and tjhat the 
amount due to the defendant from him for tljie term 
was $2756.81, based on the total rent for thp term. 
(R. 7, 8) 

The plaintiff made several unsuccessful efforts to 
state a cause of action, and on July 29, 1931, he was 
denied for the second time an application for leave to 
file an amended declaration. (R. 3, 10). The lease, 
in accordance with its terms, expired on the last day 
of August, 1931, (R. 35) and after the lower cqurt, by 
its order of July 29,1931, had denied the plaintiff leave 
to file an amended declaration, the defendant promptly 
instituted landlord and tenant proceedings in tl^e Muni¬ 
cipal Court, and on the 10th day of August, ^931, re¬ 
covered possession of the leased property. (R. 10) 

On the 20th day of November, 1931, the Court below 
entered a judgment for the defendant on the pleadings. 
An appeal therefrom was taken to this court jand the 
judgment was affirmed by this court on February 13, 
1933, in 62 App. D. C. 394. The cause was referred to 
the Auditor, on November 20, 1931 (R. 3) to ascertain 
damages sustained by the appellee by reason of the 
wrongful suing out of the attachment. Thereafter pro¬ 
ceedings were had before the Auditor and testimony 
taken, but before rendering a report, the Auditor dis¬ 
qualified himself, and an additional order of reference 
was passed in the cause on the 20th day of Ju^y, 1932, 
wherein it was ordered that the cause be, and the same 
was, referred to George Francis Williams, as a Special 
Master, — j 

i 

“to determine the amount of damages, if any, to 


be awarded to the defendant, Thomas F. 


in the above entitled cause against the plaintiff, 


Wrenn, 
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George F. Morrison and the United States Fidel¬ 
ity and Guaranty Company, as surety, by reason 
of the attachment heretofore issued in the above 
entitled cause.' 7 (R. 4) (Italics ours) 

Pursuant to due notice to the attorney of record for 
the plaintiff, the attorney of record for the defendant 
and the said United States Fidelity and Guaranty Com¬ 
pany, surety, hearings were held before the Special 
Master. (R. 5) All of the testimony before the Spec¬ 
ial Master was offered and taken on behalf of the de¬ 
fendant, the hearing having been finally closed with¬ 
out the plaintiff or the United States Fidelity and 
Guaranty Company offering any testimony on his or 
its behalf. (R. 6) The reference of the cause to 
George Francis Williams, the Special Master, was 
pursuant to Section 479A of the Code of Laws of the 
District of Columbia, which provides in part as fol¬ 
lows : 


“In all cases where, by the provisions of this 
code, a bond is required * * * from any party to 
a cause or proceeding pending in such court, such 
bond shall be in the form of an undertaking, * * * 
the surety or sureties therein submitting them¬ 
selves to the jurisdiction of the court and under¬ 
taking for themselves and each of them * * * to 
abide by and perform the judgment or decree of 
thd court in the premises, and further agreeing 
that upon default by the principal in any of the 
conditions thereof the damages may be ascertained 
in such manner as the court shall direct; that the 
court may give judgment thereon in favor of any 
person thereby aggrieved against such principal 
and sureties for the damages suffered or sustained 
by such aggrieved party, and that such judgment 
mhy be rendered in said cause or proceeding 
against all or any of the parties whose names are 
thereto signed. 


“And the said Supreme Court of the District of 
Columbia and its respective special terms, pe, and 
they are hereby vested with and given jurisdiction 
and authority to enter such judgments and de¬ 
crees against the 'principal and surety or sureties, 
or any of them, upon such undertaking is law 
and justice shall require * * * .” (Italics ours) 

The Master filed his report on the 16th day of Aug¬ 
ust, 1935, (R. 3) He found that the defendant was en¬ 
titled to recover as an item of damage against the 
plaintiff and his surety on the attachment bond H either 
rent or its equivalent as compensation for the u§e and 
occupancy of the premises from the time the Attach¬ 
ment was levied to the time the defendant evicted the 
plaintiff,” that is, from January 1, 1931, to Jfily 31, 
1931, at $325.00 per month, or $2275.00. (R. 13, 24) 

He further found that “the loss of rent accrued at the 
time the writ was issued as between the defendant as 
obligee of the bond and the plaintiff and his surety as 
obligors, is a damage caused by the wrongful suing 
out of the attachment, and hence recoverable. 7 ’ In 
other words, that the defendant was entitled to recover 
as an item of damage the amount of rent due on the 
lease at the time the writ of attachment and garnish¬ 
ment was issued, and served, on December 23,j 1930, 
being three months from October 1, 1930, to December 
31, 1930, or $975.00. (R. 14, 24) Finally, he found 

that the defendant was entitled to compensation for 
the use and occupation of the premises from August 1, 
1931 , to August 10 , 1931 , at which time the plaintiff was 
evicted from the premises, being 10/31 of the month at 
$325.00, or $104.84, making a total of $3354.84 (R. 24), 
and he recommended that judgment be rendered against 
the appellant for that amount, together with interest, 


8 


plus the costs of the reference, amounting to $590.00. 
(R. 24, 25) 

The appellant filed various and sundry exceptions 
to the Master’s Report (R. 24, 25) on August 24, 1935. 
These exceptions were over-ruled on the 19th day of 
December, 1935, and the report of the Special Master 
was ratified and confirmed (R. 28) and judgment was 
rendered against the appellant for the amount recom¬ 
mended by the Special Master. (R. 29) 

QUESTIONS PRESENTED 

The appeal presents three questions. First, was the 
service of the writ of garnishment by the plaintiff upon 
himself legal and effectual. Second , were the rents 
under the lease of September 1, 1930, reached by the 
garnishment. Third, was the loss of rents accrued at 
the time the writ of garnishment was issued, a damage 
caused by the wrongful suing out of the attachment, 
and was the appellee entitled to recover as an item of 
damage against the appellant, as surety on the attach¬ 
ment bond, either rent or its equivalent as compensa¬ 
tion for the use and occupancy of the premises from 
the time the attachment was levied to the time defend¬ 
ant was evicted by the appellee. 

SERVICE OF WRIT OF GARNISHMENT BY THE 
PLAINTIFF UPON HIMSELF WAS VALID 
AND EFFECTUAL. 

Thq appellant contends that the service of the writ 
of garnishment by the plaintiff upon himself was illegal 
and ineffective. On the other hand, it is our position 
that the service of the writ was perfectly valid and 
effectual and may properly serve as a basis for im- 
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posing liability upon the appellant as surety on the 
attachment bond. The question as to whether o:r not a 
plaintiff may garnish credits of the defendant, in his 
own hands is one of local law, since it depends on the 
interpretation of the local statutes relating to the sub¬ 
ject. 

Section 445 of the Code of Laws of the District of 
Columbia, which relates to attachments, provides in 
part as follows: j 

“ * * * the Clerk shall issue a writ of attach¬ 
ment and garnishment, to be levied upon so much, 
of the lands , tenements, goods, chattels, and cred¬ 
its of the defendant as may be necessary to Satisfy 
the claim of the plaintiff.’’ (Italics ours) 

Section 446 relating to service provides in part as 
follows: 

“Every such writ shall require the Marshal to 
serve a notice on the defendant, if he be found in 
the District, and on any person in whose posses¬ 
sion any property or credits of the defendant may 
be attached. * * * ” (Italics ours) 

It is our contention, that in accordance with the 
plain and natural interpretation of these applicable 
statutes, that service of a writ of garnishment by 
plaintiff, attaching credits of the defendant, in his 
own hands, is perfectly valid. Originally, the remedy 
of attachment was derived from the foreign attach¬ 
ment custom of London. It is, therefore, of importance 
to examine the law relative to attachments as it ex¬ 
isted under the foreign attachment custom of London. 

I ’ 

as well as our express statutes relating to the sjubject, 
since the present remedy of attachment is bas4d par¬ 
tially upon the common law and partially upon the 
applicable local statutes. 
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In 22 C. J. 50 , it is said as follows: 

“Under the foreign attachment custom of Lon- 
don, from which the remedy of garnishment was 
derived, plaintiff could summon himself as gar¬ 
nishee and this practice has been allowed to a 
considerable extent under the garnishment stat¬ 
utes. 7 7 (Italics ours) 

In a note in 55 L . R. A. 353 , on the right of a plain¬ 
tiff to summon or charge himself as garnishee, it is 
said in part as follows: 

“The English authorities seem to have quite 
generally recognized that by reason of the custom 
of foreign attachment in the City of London, which 
is supposed to have suggested our garnishment 
and attachment laws, a plaintiff might attach a 
debt which he himself owed to the defendant. 
Hodges v. Cox, Cro. Eliz. Pt. 2, p. 843; Paramore 
v. Pain, Cro. Eliz. Pt. 2, p. 598; Cohe v. Brain- 
forth, Cro. Eliz. Pt. 2, p. 830; Morris v. Ludlam, 
2 H. Bl. 362; 1 Polle, Abr. 554.” (Italics ours) 

In 4 Am. Jur., Attachments and Garnishments, Sec. 
138, it is stated as follows: 

“Whether the same person may be both plain¬ 
tiff and garnishee is a question upon which the 
authorities are conflicting. One line of authorities 
sustains, while the other denies, the right of a 
plaintiff to summon or charge himself or his agent 
as garnishee. The jurisdictions are almost equally 
divided on the question, with only a slighthj larger 
number of cases favoring the right. * * * Un¬ 
doubtedly, to some extent, the cases are effected 
by the particular terms of the local statutes, 
though manv are decided on general grounds and 
frequently follow precedents without assignment 
of the reasons for the decision.” (Italics ours) 
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In Sandusky Cement Co. vs. A. R. Hamilton & Co., 
273 F. 596, (1921) the Court discusses the case of Rice 
vs. Sharpleigh Hardware Co., 85 F. 563, cited and re¬ 
lied upon by the appellant in its brief. Th$ Court 
clearly shows the decision in that case is not applicable 
to the instant case, nor, for that matter, are any of the 
other cases relied upon by the appellant for the reason 
that they merely construe local statutes, which are en¬ 
tirely dissimilar from our local statutes. The decision 
in this case involved the construction of an Olio stat¬ 
ute, substantially identical with our local statutes. The 
opinion of the Court is in part as follows: 

4 4 Whether or not garnishee process map be is¬ 
sued against or levied on an indebtedness due 
from the plaintiff to the defendant in the same ac¬ 
tion is a question respecting which the authorities 
are in much conflict. * * ' The cases holding that 
garnishee process may not be levied, and juris¬ 
diction thus acquired, base this conclusion on the 
view that garnishee proceeding, is, in substance, 
an action by the plaintiff against the garnishee 
debtor, and that the same party may not jbe both 
plaintiff and defendant in the same actioij. This 
vietv is repudiated in the leading federal \case of 
Graigle v. Notnagle, Fed. Case No. 5679 , opinion 
by Justice Washington. The only other federal 
case to which my attention has been called is Rice 
v. Sharpleigh Hardware Co. (C. C.) 85, Fed. 559, 
a decision hv District Judge Hammondl which 
holds that in an action at law under the statute of 
Tennessee, the plaintiff cannot garnished an in¬ 
debtedness owing by him to the defendant, but this 
decision is based on the restrictive language of the 
Tennessee statute. In my opinion this question is 
one of local law , since it depends on the interpreta¬ 
tion of the statutes of the state, providing for the 
issue of and levy of garnishee process, and relates 
to tangible things having a local situs. See Swift 
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v. Tyson, 16 Pet. 1, 10 L. Ed. 685; B. & 0. R. R. 
Co. v. Bough Admr. 149 U. S. 368, 37 L. Ed. 772. 
In Ohio in Norton vs. Norton, 43 Ohio St. 509, 3 
N. E. 348, it is held that the plaintiff may thus he 
garnisheed, and inasmuch as this decision has 
never been overruled, or criticised, it is upon this 
question an authority controlling in this court/' 
(Italics ours) 

In Albert v. Albert, 78 Md. 338, 28 A. 388, the Court, 
in passing on the question of an unauthorized appear¬ 
ance by an attorney for a garnishee in an attachment 
suit, where the plaintiff was likewise the garnishee, 
says: 

“We know of no rule of pleading or legal prin¬ 
ciple that would sustain the position contended for 
by the appellee. The fact that the garnishment is 
laid in the plaintiff's own hand does not affect the 
case . A garnishee is not a party to the action in 
the sense that he is required to make defense as 
between plaintiff and defendant.” (Italics ours) 

In the case of Norton vs. Norton, 43 Oh. St. 509, the 
Court said as follows: 

u No good reason can be assigned why an at¬ 
taching creditor may not reach money as credits 
in his own hands by garnishee process, as well as 
any other credits. 

“That he may do so is decided in the following 
cases: Lyman v. Wood, 42 Vt. 113; Coble v. N one- 
maker, 78 Pa. St. 501; see also Drake Att. sec. 543. 
The same doctrine is supported by numerous 
authorities cited in Drake.” (Italics ours) 

In the case of Wehle v. Conner, 83 N. Y. 231, the 
court held that the right to attach debts and moneys 
was not affected by the fact that the judgment debtor 
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was also the attaching creditor. The language of the 
Court is in part as follows: 

“That the judgment debtor was also one of the 
attaching creditors is a fact pressed upon our at¬ 
tention. It is a fact in the case. The question 
asked is it allowable. We are unable to see that 
it is not. The law which permits the issub of such 
attachments awards it to all creditors who bring 
themselves within its provisions. By what right 
can we assume to draw distinctions and withhold 
the privilege given to all from particular classes 
or personsf * * * The learned counsel argues that 
mischief will result because debtors will | procure 
attachments to be levied upon the debts which they 
owe and are in process of collection. But an at¬ 
tachment in such a case implies a debt due from 
the plaintiff in the judgment attached which can 
serve as the basis of the issue. If such a debt is 
due the remedy works no ivrong. If it is not due, 
the plaintiff has ample opportunity to resist it in 
the courts.” (Italics ours) 

5 

In the case of Grayson vs. Veeche, 12 Mart. (La.) 
688, 689, 13 Am. D. 384, the Court, in an exhaustive 
opinion upon the subject, wherein it makes express 
reference to the leading federal case of Graighle vs. 
Notnagel, 10 F. Cas. 5679, says in part as follows: 

“In Graighle v. Notnagel, 10 F. Cas. No. 5,679, 
Pet. C. C. 245, Washington J., who delivered the 
opinion of the court, said, that a defendant may 
attach the money due by him to the plaintiff, in 
his own hands, and plead the pendency of the 
attachment to the action against him. Sergeant, 
in his law of attachment, 72 shows that in JEngland 
a party may attach money which he himself owes. 
So, if A recover a debt against B, the latter may 
attach, in his own hands, for so much as is due 
him bv A. 1 Rolled Abridg. 554. Our afct of as- 
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sembly authorizes universally the attachment of 
a debtor’s credits, and the case cited from Peters 
shows that this, in Pennsylvania, may be done, 
even after suit was brought to recover the money 
afterwards attached; that from Rolle shows, that 
the English courts hold that even a recovery does 
not prevent the attachment. Judge Washington 
examines the question on general principles; he 
does not rely on any particular provision in Penn¬ 
sylvania,, but shows, that there is not the least im¬ 
propriety or incongruity in a man attaching a debt 
which he himself owes. His reasoning appears to 
us conclusive.” (Italics ours) 

In the case of Harriman vs. Richardson, 51 App .D. 
C. 24, this Court had occasion to pass upon the validity 
of an attachment of chattels in the hands of the plain¬ 
tiff and expressly upheld such procedure. The objec¬ 
tion interposed to the validity of the attachment was 
that the writ could not legally be levied upon property 
in possession of the plaintiff. The opinion of the Court 
is in part as follows: 

“The validity of the attachment is contested 
upon the ground that the writ cannot legally be 
levied upon property in the possession of the 
plaintiff. Section 445, Code D. C., provides that 
the clerk shall issue a writ of attachment Ho be 
levied upon so much of the lands, tenements, goods, 
chattels, and credits of the defendant as may be 
necessary to satisfy the claim of the plaintiff.’ 
There is no limitation here as to the location of 
the property. Section 446 requires ‘the marshal 
to Serve notice on the defendant, if he be found in 
the District, and on any person in whose posses¬ 
sion any property or credits of the defendant may 
be attached to appear in said court, * * * and show 
cause * * * why the property so attached should 
not be condemned.’ Apart from the case where 
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the defendant is within the District one purpose 
of this section is evidently to protect the ijights of 
third parties in whose possession the property may 
be. Section 452 provides that the attachment may 
be levied upon the personal chattels of defendant, 
whether in defendants’ or a third person’s posses¬ 
sion. 

“Appellant contends that this provision is ex¬ 
clusive, and forbids a levy upon property in the 
hands of the plaintiff. We cannot agree with this 
contention. We find nothing in the statute to show 
an intention to deprive the plaintiff of this means 
of satisfying a just claim against a non-resident of 
the District for the reason merely that \the de¬ 
fendant’s property may be in his {the plaintiff’s) 
possession. We think the intent of section 446 is 
to make it clear that the property of the defendant 
may be attached even if in the hands of third per¬ 
sons, as well as in the defendant’s, and does not 
limit the right to such cases. In our opiijuon the 
attachment in this case was properly levijed, and 
the court did not err in refusing to quash it.” 
(Italics ours) | 

As was said in the case of G. B. Hurt vs. Fuller Can¬ 
neries Co., 263 Pa. 238, 106 A. 248: | 

‘‘The third assignment raises the questi|n as to 
whether the plaintiff can attach in its own hands 
a debt due the defendant. * * * In the case qf Coble 
v. Nonemaker, 78 Pa. 501, the court said: 

“ ‘A person may attach goods in his own hands 
belonging to a defendant, or money which he him¬ 
self owes to a defendant.’ 

“This is followed by the decision in Honscom v. 
Chapin, 27 Pa. Superior Ct. 546, where a foreign 
attachment was issued and the plaintiff attached 
not only goods but money in his own hands, and 
the court sustained the attachment. There is no 
difference in principle between the attachments of 
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goods and money, but that there may be no further 
misapprehension as to the propriety of the prac¬ 
tice, we now hold that plaintiff in a foreign at¬ 
tachment may attach in his own hands moneys 
belonging to defendant.' 7 (Italics ours) 

So, in the instant case, it cannot be urged with rea¬ 
son or logic, that there is any prohibition contained in 
the statute, which would have deprived the plaintiff 
from attempting to satisfy his claim from credits of 
the defendant, merely because they were in the plain¬ 
tiff’s own hands, and because the property sought to 
be reached was credits instead of chattels. As this 
Court has rightfully said in Harriman vs. Richardson, 
supra, “ there is no limitation here as to the location 
of the property.” While it is true that the ruling of 
this Court in that case related only to chattels, there 
is no difference in principle between the attachment of 
chattels and credits, as the Pennsylvania Court points 
out in Hart vs. Fuller Canneries Co., supra. 

The rule as laid down by this Court is sufficiently 
broad to cover the instant case because it involved the 
construction of the same identical statute, which refers 
to credits as well as chattels. In this view, it becomes 
manifest that to adopt the construction which the ap¬ 
pellant contends for, would be to pervert the statute 
from its definite and intended purpose, to the detri¬ 
ment of attaching creditors. We, therefore, say that 
the garnishment was valid and effectual and may prop¬ 
erly serve as a basis for imposing liability upon the 
appellant, as surety on the attachment bond. 
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WERE THE RENTS UNDER THE LE^SE 
REACHED BY GARNISHMENT? 

As we have seen under Section 445, of the Code of 
Laws of the District of Columbia, it is provided that 
a writ of attachment and garnishment may be levied 
upon the lands, tenements, goods, chattels, andj credits 
of the defendant. Under Section 452 it is provided 
that the attachment may be levied upon the defendant’s 
credits, whether due and payable or not, and under 
Section 467 it is stated that if the credits “shall not 
be immediately due and payable execution shall be 
stayed until the same shall become due.” 

Now the question is whether the obligation! of the 
lessee under the lease of September 1, 1930, to pay the 
sum of $325.00 each month, was a credit, ‘ 1 whether due 
and payable or not”. At the time the writ of garnish¬ 
ment was served and answer made the plaintiff [was in¬ 
debted to the appellee for three months rent ^mount¬ 
ing to $975.00. Insofar as this $975.00 is concerned 
there obviously was a debt due in this amount at the 
time of the attachment, and as we have shovm, this 
credit was clearly reached by the garnishment since a 
plaintiff may summon or charge himself as garnishee. 

Our local garnishment statutes clearly contemplate 
that a garnishee shall be held only in the event that at 
the time of the garnishment he was then owini some¬ 
thing to the judgment creditor or that there was; a debt 
then due. In other words it must be something then 
due or something then owing that is to become! due in 
the future, for in order to hold the garnishee under the 
statute it must appear that it is a definite and fixed 
obligation to pay in any event. If such an obligation 
is shown then the garnishee may be held whether the 


18 


debt is “due” or whether time only is wanting to fix 
the maturity thereof. 

The argument of counsel evinces an exhaustive study 
of the authorities on the question as to whether or not 
rents to accrue under a lease of real property can be 
reached by garnishment. The entire argument of coun¬ 
sel on this aspect of the case is buttressed upon the 
proposition that under the third interrogatory filed in 
the cause, and the answer made thereto, that an at¬ 
tempt was made to garnishee a credit not yet due. 
Let us, therefore, consider this proposition, although 
it is our belief that the findings of the Master may 
also be rested on other grounds, with which we will 
presently treat. 

In the instance case the lease was for a definite term, 
beginning on the 1st day of September, 1930, and end¬ 
ing on the 31st day of August, 1931. It was for a 
specific yearly rent at the rate of $325.00 per month. 
The agreement to pay it was absolute. Moreover, 
simultaneously with the issuance of the writ of gar- 
nishmeiit under and bv virtue of which the United 
States Marshal attached the rents flowing from prem¬ 
ises 1215 16th Street Northwest, an attachment was 
levied on said real property. The factual situation 
which existed in the instant case is such, therefore, that 
the cases which counsel for the appellant cite in sup¬ 
port of his contention, are not controlling, and are not 
really in point. 

In the cases cited by the appellant, the decisions 
rest upon the proposition that rents to accrue in the 
future may not be reached by garnishment because the 
payment of rent presupposes the continual enjoyment 
and use of the demised premises. Hence, it is argued 
that the liability of a lessee for rents to accrue in the 
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future is contingent. The underlying theory of those 
decisions does not exist in the case at bar for the rea¬ 
son that the real property from which the tents in 
question were derived, was levied upon, and tjrom the 
moment of such levy became “custodia leg^s.” It, 
therefore, becomes apparent that this factbr when 
taken in conjunction with the above existing facts 
clearly excludes the instant case from the rule urged 
by the appellant. Hence, it necessarily folldws that 
when the reason for a rule fails then the nJle itself 
fails. Therefore, we say that the rent to accrue in the 
future, being not subject to such contingency, w|as prop¬ 
erly reached by the garnishment. 

Also in the case of Rowell vs. Felker, 54 Vt. 526, 
there was a lease for a definite term and for a speci¬ 
fied yearly rent, and the agreement to pay it | was ab¬ 
solute. The Court there held that the possibly failure 
of the right of occupancy in the future did njot make 
the debt contingent, so as to save it from garnishment 
process. 

The Court said as follows: 


“The statute, Sec. 1071, provides that ary money 
or other thing due to the defendant may be at¬ 
tached by trustee process before it has become 
payable, provided it was due absolutely and with¬ 
out contingency, but the trustee shall not be com¬ 
pelled to pay or deliver it before the time ap¬ 
pointed by the contract itself. The liability of the 
trustees was fixed by their execution of the lease; 
and if they would avoid that liability the burden 
is upon them to show a failure of consideration for 
their promise, or some other legal defense. When 
the liability is certain, and the debt is uncertain as 
to amount, it is not contingent. Downed; v. Top- 
liff & Tr., 19 Vt. 339. * * * Here the promise to 
pay the debt was absolute; it was a debt due to 
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the defendant, and the statute before cited ex¬ 
pressly authorized its attachment by trustee pro¬ 
cess before it became payable. * :V * To give the 
statute the construction claimed by the trustee 
would exempt nearly every debt or claim payable 
in the future from this process, * * * . If the 
trustee would avoid liability, his defense must be 
made at the time he is sought to be charged * * 
(Italics ours) 

Our local garnishment statutes clearly comprehend 
that attachments may be levied upon credits, whether 
due and payable or not. The only difference is that 
in the latter contingency said credits shall not be im¬ 
mediately due and payable but execution shall be stayed 
until the sam,e shall become due. It is expressly so 
provided in Section 467 of our Code. In other words, 
the statute clearly comprehends the attachment of a 
credit though not due, if nothing but time is wanting to 
fix an absolute indebtedness. 

In 4 Am. Jur., Attachment and. Garnishment, Sec. 
117, it is stated as follows: 

“* * * it has been held that rent to become due 
in the future under a lease for a term of vears, 
providing for the payment of a certain amount of 
rent on certain days semiannually, is a ‘debt’ upon 
which the lessor can secure an attachment, under 
a statute providing for attachment before the time 
the Aebt becomes due when nothing but time is 
wanting to fix an absolute indebtedness, and al¬ 
though it gave the lessor the right to sell certain 
portions of the leased premises, thereby reducing 
the future rental a certain amount for each acre 
sold, and although the lease gave the lessor the 
right to sell the entire tract by forfeiting the rent 
for the last year.” (Italics ours) 
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However, if we look to the interrogatories which 
were filed in this cause and to the answer wjiich was 
made thereto by the garnishee, it becomes perfectly 
apparent that the findings and conclusions of the 
Special Master may be supported upon the theory that 
the writ of attachment and garnishment, only reached 
a “debt” which was then due absolutely and not sub¬ 
ject to any contingencies whatsoever. This conclu¬ 
sion becomes more readily apparent when tin: answer 
of the garnishee is properly understood. If the answer 
of the garnishee in interpreted the light of the lease it¬ 
self, and the express provisions therein contained, this 
conclusion still obtains, despite the ingenuous argu¬ 
ment made by counsel for the appellant, wherein he 
attempts to distort the plain and obvious meaning of 
the terms of the lease. 


In the answer made by the plaintiff as garijishee to 
all three of the interrogatories filed in this cause, he 
definitely stated that he entered into a lease ion Sep- 
tmber 1, 1930, with himself as lessee and the defend¬ 
ant as lessor, for premises 1215 16th Street. North¬ 
west; that the rental was payable at the rate of $325.00 
a month and that if there was default in payment, con¬ 
tinued over a period of ten days, that the entire rent 


for the term ending on August 31,1931, became due and 
payable. In the terms of the lease it was expressly 
provided that if the lessee permitted the rei^t to be 
unpaid and in arrears for ten days after the sjame be¬ 
came due according to the lease, then the lessor had 
the right to consider the entire rent for the tenfn of the 
lease due and payable and,— 

“in case of such default party of the second part 
(lessee) agrees herein that the rent for the term of 
this lease may all be due and payable, and tljie party 


of thh first part (lessor) may have the right to 
recover forthwith or otherwise.’’ 

Counsel for the appellant devotes considerable time 
in his brief with respect to the option agreement like¬ 
wise contained in the lease. Now the only option in 
the lease is found in this language: 

“In the event that the party of the second 
part should fail to pay said rent when due or 
within ten days thereafter, then the said party of 
the first part may at his option consider the said 
party of the second part a tenant at will and the 
said party of the second part hereby gives the 
said party of the first part the right to re-enter 
and to re-possess himself of the said premises if 
the said party of the first part may deem it wise 
to do so.” 

It becomes perfectly apparent that this is the only 
option contained in the lease agreement and we find 
no quarrel with the rule, as contended for by counsel 
for the appellant, that such option is solely for the 
benefit of the lessor and cannot be exercised by the 
lessee. However, no attempt was made by the lessee 
to exercise the option. In accordance with the plain 
and unambiguous terms of the lease, if default in the 
payment of the rent occurred over a period of ten days 
the lessor had the right to consider the entire rent for 
the term of the lease due and payable, and the lessee 
likewise agreed that the rent for the entire term should 
all be due and payable. 

, i 

Therefore, when the plaintiff answered the inter¬ 
rogatories filed in this cause and stated therein that 
all of the rent under the lease for the entire term was 
then dup and payable, he was only reciting what he had 
already agreed to in accordance with the plain terms of 
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the lease. In this view, it is our contention jhat all of 
the rent for the term was due and payable c\n the day 
that the writ of attachment and garnishment was issued 
and, therefore, cannot be said to be a debt wl^ich is not 
presently due or subject to contingencies. Since it 
had matured, it was properly reached by the garnish¬ 
ment process because we have already shown that a 
plaintiff may properly summon himself as garnishee 
and attach credits, of the defendant, in his own hands. 

In passing we might comment briefly on some of the 
authorities citied by the appellant. In Kotlie fs. Taylor 
Trust, 280 U. S. 224, cited and relied upon by the ap¬ 
pellant, the lease provided that the mere tiling of a 
petition in bankruptcy should constitute a breach and 
that thereupon the lease should terminate and the 
lessee should forthwith become liable for the full 
amount of rent for the residue of the term. The Court 
held that there was a provision for a penalty and that 
it would not uphold agreements to pay fixed sums 
plainly without reasonable relation to any probable 
damage which may follow a breach. On page 24 of 
their brief counsel for the appellant say that the pro¬ 
vision of the lease in that case is “ substanidally the 
same as the provision of the lease in the case at bar.” 

This obviously is not true for the distinction be¬ 
tween that case and the case at bar resides iif the fact 
that in the instant case there is no provision that the 
lease should terminate. The lessee could | continue 
on with the use and enjoyment of the premise^ and the 
only provision in question is that all of the j rent for 
the term should become due and payable. In other 
words in case of default over a period of ten pays, the 
due date of the rent for the entire term was 
celerated. Hence we say that the case of J^othe vs. 
Taylor Trust has no bearing on the issues in this case. 
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In the Chicago Auditorium case, 240 U. S. 581, again 
we have a situation where the right to cancel a lease 
was reserved to one party to the agreement, and the 
court held that the other party to the lease could not 
cancel it. The option agreement contained in the lease 
in the instant case obviously was for the benefit of the 
lessor. It was not exercised. No attempt was made 
to exercise it bv the lessee and this case likewise is 
wholly immaterial to the issues before this Court. This 
necessarily follows because the lessee still had the right 
of the use and occupancy of the premises for the re¬ 
mainder of the term, and the lessors rights were 
limited to an acceleration of the rent for the rest of the 
term. 

Counsel for the appellant in an attempt to find some 
ground for disturbing the judgment of the lower court, 
has confused the “option” provision of the lease with 
the “rent acceleration” provision. It cannot reason¬ 
ably be said that the lease comprehends that the lessor 
may be entitled to both possession of the premises and 
to the rent for the unexpired term. However, even if 
it can be said that the lease may properly admit of the 
interpretation the appellant contends for, ours is the 
more reasonable construction, and since it is more 
favorable to the lessee, must prevail. 

In the case of Nicolopole vs. Love, 39 App. D. C. 342, 
this court said: 

“* * * that where a contract will admit of two 
constructions, either of which is reasonable the one 
most favorable to the grantee must be adopted, on 
the principle that a man’s grant shall be construed 
most strongly against him.” (Italics ours.) 

Again, in the case of Theunissen vs. Buglers, Inc., 58 
App. D. C., 106, this court said: 
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“* * * it has long been settled law tl^at in the 
case of a lease or other written instrjument of 
grant, the document is to be construed mqst strong¬ 
ly in favor of the grantee or lessee) * * *” 
(Italics ours.) 

Now in our view of it, since all of the reijit for the 
remainder of the term, as well as the $975.(30 on the 
date that the writ of attachment and garnishment was 
issued, was due and payable, there can be nc\ question 
but what such fund may properly be regailded as a 
credit belonging to the landlord in the hands of the 
lessee and therefore properly subject to attachment 
and garnishment. 

The general rule in this connection is stated in 4 Am. 
Jur., Attachment and Garnishment, Sec. 19$, as fol¬ 
lows : 

“As a rule, rent which has accrued lojut which 
has not been paid by the tenant is regarded as a 
fund belonging to the landlord in the hands of the 
tenant, and therefore as subject to attachment and 
garnishment * * *” 

For the reasons indicated and upon the authorities 
relied upon, we respectfully submit that on thje date of 
the issuance of the writ of attachment and garnish¬ 
ment that the rent in the amount of $975.00 for the 
months of October, November, and December, as well 
as the rent for the remainder of the term, was a credit 
in the hands of the garnishee then owing to the defen¬ 
dant, and were properly reached by the writ of gar¬ 
nishment. 
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APPELLEE CLEARLY ESTABLISHED CLAIM 
FOR DAMAGES RESULTING FROM THE UN¬ 
LAWFUL SUING OUT OF THE ATTACHMENT 

The rule is well settled that where the garnishment 
is simply wrongful that the measure of the defend¬ 
ant’s damages and the extent of his recovery for a 
breach of the garnishment bond is the actual injury 
sustained. In other words, the bond creates and limits 
the liability of the surety. The attachment in the in¬ 
stant case was given pursuant to the requirements of 
Section 445 of the Code of Laws of the District of Co¬ 
lumbia, which requires that such a bond be— 

“conditioned to make good to the defendant all 
costs and damages which he may sustain by reason 
of the wrongful suing out of the attachment.” 

The language of the bond contains similar language 
and when a person injured seeks to recover on an at¬ 
tachment bond he is entitled to recover all damages 
which naturally and proximately result from the 
wrongful suing out of the attachment. The damages 
awarded to the appellee comprise two primary items. 
First, the Master found that the defendant— 

“is entitled to recover as an item of damage 
against the plaintiff and his surety on the attach¬ 
ment bond either rent or its equivalent as com¬ 
pensation for the use and occupancy of the prem¬ 
ises from the time the attachment was levied to 
the time the defendant evicted the plaintiff.” 

And secondly, the Master found— 

“It seems further reasonable that the loss of 
rent, accrued at the time the writ issued as between 
the defendant, as the obligee of the bond and the 
plaintiff and his surety as obligors, is a damage 
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caused by the wrongful suing out of th^ attach¬ 
ment. * * *” 

In our approach to this question, we begin w’ith the 
salutary principle of law that the findings of the Mas¬ 
ter, concurred in by the Court below, are to be taken 
as presumptively correct. 

In the case of Richardson vs. Van Auken, 5 App. 
D. C., 209, this court said: 

“The findings of a master or an auditor, con¬ 
curred in by the court below, are to he taken as 
presumptively correct, and will be perdiitted to 
stand unless some obvious error has intervened 
in the application of the law or the principles of 
the decree under which he acts, or some) mistake 
has been made in the evidence, and which has been 
clearly pointed out and made manifest. (Italics 
ours.) 

The rule thus enunciated has been uniformly fol¬ 
lowed by this court ever since. 

I 

Grafton v. Paine, 

7 App. D. C., 255, 

Consaul v. Cummings, 

24 App. D. C. 36, 

Waggaman v. Earle, 

25 App. D. C. 582 
Hutchins v. Munn, 

28 App. D. C. 271, 

Fidelity Storage Co. v. Javneh, 

64 App. D. C. 177, 

Graves v. Construction Engineers, 

63 App. D. C., 150, 

Nash v. Milford, 

33 App. D. C., 142. 

This rule has also been repeatedly affirmecj by the 
Supreme Court of the United States, and is ah estab- 
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lished rule of general application in the equity practice, 
both in our Federal and State courts of this country. 

Tilghman v. Proctor, 

125 U. S., 136, 

Evans v. State Bank, 

141 U. S., 107, 

Crawford v. Neal, 

144 U. S., 585, 

Furrer v. Ferris, 

145 U. S., 132.” 

Then too, while the master says in his findings that 
a proper item of damages is rent or its equivalent for 
the loss of use and occupation of the premises from 
the time the attachment was levied until the plaintiff 
was evicted, the law is that if the judgment is correct, 
it will not be reversed on appeal because the trial 
court has based its decision on insufficient or errone¬ 
ous reasons, or indeed has stated no reasons therefor. 
Hence it necessarily follows that while the report of 
the master refers variously to rent or its equivalent 
for loss of use and occupation, and likewise refers only 
to loss of rent from January 1st to July 31st, 1931, 
covering the period that the garnishment was in effect, 
nevertheless, if the judgment is a proper one and can 
be sustained on any hypothesis, it will not be disturbed 
by this court. 

This court, in the case of Lewis-Hall Iron Works vs. 
Blair, 57 App. D. C., 364, fully supports our position 
in this connection. This Court said: 

“* * * it is elementary that, 6 where a judgment 
or order is correct, it will not be reversed on ap¬ 
peal because the trial court has based its decision 
on insufficient or erroneous reasons or grounds, or 
has stated no reason therefor.’ 4 C. J. p. 663 .” 
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As above expressed, the damages awarded to the 
appellant was rent in the amount of $975.00, wjhich was 
accrued at the time that the writ of attachment and 
garnishment was issued, and rent for the i remain- 

° 7 i 


der of the term, and/or its equivalent fori loss of 
use and occupation of the premises from Ihe time 
of the issuance of the garnishment downj to the 
time the plaintiff was evicted. Insofar as the $975.00 
is concerned, that item of damages represented rent 
which was not only accrued, but which was past due, 
and which had been owing by the plaintiff to the de¬ 
fendant for some time. The question arises whether or 


not the allowance of this amount was a propeij item of 
damages. This necessarily involves the question as 
to whether or not the appellee was prevented from 
enforcing any remedy looking to the collectioij of this 
rent by reason of the wrongful suing out of the attach¬ 
ment and garnishment. 

The report of the Master in this connection states 
as follows: j 

44 It appears to be clear that if suit hid been 
brought pending the attachment and garnishment, 
the latter could have been set up as a defense by the 
plaintiff in this action, as well with respect to the 
rent due at the time the attachment was issued as 
with respect to that which thereafter accrued; and 
that he could have successfully defended ^inv ac¬ 
tion for possession of the property on the ground 
of the pendency of the attachment. * * * 

“Substantial^ and reasonably, the defendant 
must be considered in effect to have had his hands 
tied during the entire period when the action was 
continuing with respect to the claim of thd> plain¬ 
tiff in this suit, and in which the attachment was 
an ancillary proceeding. In this view, itj seems 
further reasonable that the loss of the r^nt, ac¬ 
crued at the time the writ issued, as between the 
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defendant as obligee of the bond, and the plaintiff 
and his surety as obligors, is a damage caused by 
the wrongful using out of the attachment and 
hence recoverable. ’ ? 


We submit that the findings of the master in this re¬ 
spect are entirely .proper and are binding upon this 
court. At the time that the writ of attachment was is¬ 
sued the garnishment reached $975.00, which was then 
past due. Now the effect of the service of the writ of 
attachment was to place the $975.00 in the garnishee’s 
hands in “custodia legis.” 

As was said by this Court in the case of International 
Finance Corporation et al vs. Jawish, 63 App. D. C. 
262, in discussing the effect of a writ of garnishment 
reaching personal property in the hands of a trust 
company: 

“The effect of the service of the writ of garnish¬ 
ment was to place the property of the .judgment 
debtor in the garnishee’s hands in custodia legis. 
Brahe on Attachment, 5th Edition, Sec. 455, page 
566; North field Knife Co. vs. Shapleigh, 24 Neb. 
635, 39 N. W. 788.”' 

The appellalsl was, therefore, powerless to do any¬ 
thing insofar as the $975.00 was concerned. He had 
no redress against the garnishee since the fund was 
attached and was in the custody of the court. The ap- 
pella±tt could not institute landlord and tenant proceed¬ 
ings against the plaintiff because, as the master stated 
in his report, the plaintiff could have successfully de¬ 
fended any action for possession of the property on the 
ground of the pendency of the attachment. During the 
intervening months the appellee was powerless to do 
anything. Just as soon as the court on July 29, 1931, 
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denied leave to the plaintiff for the second time to 


mptly in- 
the Mu- 


file an amended declaration, the appellee pro 
stituted landlord and tenant proceedings in! 
nicipal Court and evicted the plaintiff on August 10, 
1931. 

It is easy enough for the appellant, as surety on the 
attachment bond, to say as an afterthought,| that the 
attachment was illegal and that no damages were suf¬ 
fered by the appellee, but it is significant tha|t despite 
the fact that the appellant was surety on the attach¬ 
ment bond, that it took no steps itself to effect a dis¬ 
solution of the attachment, so as to exempt itself from 
any potential liability thereon. The diabolical in¬ 
genuity resorted to by the appellant in this case is in¬ 
teresting, but the conclusions reached by the appellant 
are fallacious. It is an undisputable fact that the at¬ 
tachment in question was in fact issued; th^t it was 
wrongfully issued; and that as a proximate result 
thereof the appellee has sustained a damage in the 
amount of $975.00, and on account thereof the Master 
recommended a judgment against the appellant as 
surety on the bond, which recommendation was con¬ 
firmed and ratified by the lower court. 

In this view, we respectfully submit that there can be 
no question but what the record conclusively shows 
that the item of $975.00, namely, the loss of rent ac¬ 
crued at the time the writ was issued, as between the 
defendant as obligee of the bond and the plaintiff and 
his surety, the appellant herein, as obligors, i^ a dam¬ 
age caused by the wrongful suing out of the attachment 
and hence recoverable. This line of reasoning’ applies 
with equal force, if we consider that all rent under the 
lease had matured and was properly reached by the 
garnishment. 
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We now come to a second branch of this aspect of 
the case. At the time that the writ of attachment and 
garnishment was issued, the property on which the 
apartment house of the defendant was located was also 
levied on. While it is true that no damages were 
proven and none are now claimed by virtue of the un¬ 
lawful attachment on the real property, in the sense 
that no claim for damages was proven, growing out 
of a loss of sale of the real property or in any 
deterioration in value, or the like, nevertheless the fact 
that the real property was levied upon simultaneously 
with the issuance of the writ of attachment and garnish¬ 
ment of the rents flowing from the apartment house on 
said property is of importance. Irrespective of what 
the appellant may argue as to the validity of the gar¬ 
nishment of the rents, it cannot escape the obvious fact, 
that as the result of the levy on the real property in 
question, the applee was deprived of the possession 
and the use and occupancy of the premises from the 
time that the writ of attachment and garnishment was 
issued until the plaintiff was evicted on August 10, 
1931. 

The law is well settled that where one has been de¬ 
prived of the use of his building bv reason of a wrong- 

l 

ful attachment that he is entitled to recover the value 

of the use or the rental value of the building. The 

master has found that the apellee was entitled to rent 

or its equivalent for the loss of use and occupation of 

the premises from the time that the writ of attachment 
▲ 

and garnishment was issued until the time that the 
plaintiff was evicted by legal process. 

If the findings and conclusions of the master, in this 
connection, are to be rested upon either the first point 
or the second point stated by him, then we submit that 


the judgment rendered herein is amply supported by 
the authorities. In the case of Lord, Owen \<& Co. vs. 
Wood, 120 Iowa, 303, the Court held that in lease of a 
wrongful attachment the rent of a building, for which 
defendant was liable was a proper element of damage. 
The court in that case said: I 

“The giving of the thirteenth instruction is as¬ 
signed as error. It is as follows: ‘Sujch actual 
damages would be the damages, if any, shown by 
the evidence to the property levied upon while in 
the hands of the said sheriff, and up to the present 
time; the rent of the building in which said prop¬ 
erty is located from the tune said levy was made 
and possession taken by the sheriff up to the pres¬ 
ent time, at the agreed rental price to be | paid for 
the same, provided you find that the defendant is 
liable to the owner of said building for tlje rent of 
the same during said time * * V The instruction is 
correct as far as the same has relation to the rent of 
the store building. Actual damages are intended to 
be compensatory onh r , and, if the defendant be 
made whole, whether the amount of his damage be 
much or little, he must and can well be satisfied. 
On the other hand, the plaintiff, in suin£ out the 
attachment and giving the bond, in effeJt agrees 
that he will respond by payment of all actual dam¬ 
ages in point of fact sustained by defendant, in 
case it shall be held that the issuance and levy of 
the writ was wrongful * * (Italics ojirs.) 

In the case of Paper Co. vs. II. S. Fidelity a\id Guar¬ 
anty Co., 81 W. Va. 749, the court said as foljlows: 

“Inability of a manufacturing company or firm 
on whose plant an attachment has been wrongfully 
levied, to operate the plant and carry on jits busi¬ 
ness, with profit, does not preclude right\ in it to 
recover damages by way of compensation for de- 
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privation of the value of the use of such property, 
during the period of the wrongful seizure and 
possession.” (Italics ours.) 

And to the same effect see the case of Union National 
Bank vs. Cross, et al., 100 Wis. 174, 187, wherein the 
court said: 

“The defendants were undoubtedly entitled, in 
case the attachment was wrongful, to recover for 
the loss of the use of the property, while held by 
the officer, which in ordinary cases like the present 
luould be measured by its rental value; and, if the 
property were shown to be damaged by wear or 
tear or negligent care in the hands of the officer, 
this also would be a proper element. * * *” (Italics 
ours/ 

And again see McGill v. Fuller and Co., 45 Wash. 
615, 619, wherein the court said: 

i 

“If the respondent was deprived of the use and 
occupation of the store room by reason of the at¬ 
tachment, he is entitled to recover the reasonable 
value of such use during the period of deten¬ 
tion. * * *” (Italics ours.) 

In the case of Campbell vs. Chamberline, 10 Iowa, 
337, involving a suit on an attachment bond, the court 
said: 


“The plaintiff’s right of action on the bond ac¬ 
crues as soon as he is disturbed in the possession 
of the property levied upon by virtue of the writ of 

attachment, provided it was wrongfully issued. 
* * * 

“In such actions the plaintiff is entitled to re¬ 
cover as damages all losses and expenses incurred 
by him in making defense to the attachment pro¬ 
ceedings, and such losses as he may have sustained 
by being deprived of the use of the property at- 


35 


tacked, and to any injury thereto by its; loss or 
depreciation in value. * * * ” (Italics ours.) 

This also seems to be the view of this court. In the 
case of Hutchins vs. Munn, 28 App. D. C., 271, a re¬ 
straining* order was obtained enjoining the owjner of a 
dwelling house from continuing the work of greeting 
an addition thereto. This court held that: j 

“Where a restraining order obtained in (August, 
enjoining the owner of a dwelling house fifom con¬ 
tinuing the work of erecting an addition thjereto, is 
dissolved in November, an award of $6,0(p0.00 by 
the Auditor, confirmed by the lower cou|rt, in a 
proceeding to ascertain and determine the dam¬ 
ages suffered bv the wrongful suing out of the 
in junction, based upon the rental value\ of the 
house during the succeeding winter season, will 
not be disturbed on appeal, where it appears * * * 
that the entire house was rendered uninhabitable 
by the work, which was stopped by the injunction; 
* * * and that the owner teas prevented f\rom oc¬ 
cupying the house during the progress i of the 
work.” (Italics ours.) 

The opinion of this Court by Mr. Justic^ 
further states as follows: 


Robb 


44 4 Where a party is restrained, by an [injunc¬ 
tion wrongfully sued out, from exercising acts of 
ownership over land, he will be entitled to such 
damages as are the necessary and proximate re¬ 
sult of that deprivation. In determining tljeir ex¬ 
tent, the court proceeds upon equitable principles, 
and is not governed by arbitrary or technical 
rules.’ 16 Am. & Eng. Enc. Law, 2d ed. p. 466. 

4 4 The case of Edwards v. Edivards, 31 Ill. 474, 
was an action of debt upon an injunction bond. 
The plaintiff, by reason of the injunction, had been 
deprived of the use and enjoyment of certain prop¬ 
erty from March to September following, bnd in 
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the opinion in that case the court observed: ‘The 
principal question, however, on the assessment of 
damages, is as to the use of the land. * * * The 
question is not, what the land was worth to the 
complainant in the injunction suit, but what was 
the damage to the defendant for being kept out of 
possession during that period?’ 

“In Smith v. Wells } 46 Miss. 64, which was a 
suit on an injunction bond, the court said: ‘The 
loss of the use and rent&l of the premises for a 
year was the result of suing out the writ * * *. 
But for the interfence of the complainant, Mrs. 
Wells or her tenants would have occupied the 
premises, or she would have recovered possession, 
perhaps in time to have made them available. * * * 
The party injured by the injunction is entitled to 
compensation for all loss and injury, naturally and 
fairly referable to the wrongful act of the ob¬ 
ligor.’ ” (Itlaics ours.) 

In the light of the foregoing decisions, the conclusion 
is irresistable, that the appellee is entitled to recover 
as an item of damages against the appellant “either 
rent or its equivalent as compensation for the use and 
occupancy of the premises from the time the attach¬ 
ment was levied to the time the appellee evicted the 
plaintiff”, as the Master rightfully found. 

PRINCIPAL AND SURETY IN ATTACHMENT 
BOND JOINTLY AND SEVERALLY LIABLE; 
APPELLEE NOT REQUIRED TO SHOW IN¬ 
SOLVENCY OF PRINCIPAL 

As shown by Section 479A of the Code of Laws of 
the District of Columbia, it was not obligatory upon the 
appellee to first exhaust his remedy against the princi¬ 
pal on the bond before seeking any redress against the 
surety. This section of our code provides that the 
court may give judgment thereon in favor of any per- 


son thereby aggrieved against the principal pnd the 
surety and that such judgment may be renderedj against 
all or any of the parties whose names are | thereto 
signed. 

It is well recognized that as between the obligors and 
obligees on a bond that all of the obligors a:'e prin¬ 
cipal debtors. In the case of Babbitt vs. Finn, 101 U. S. 
7, 25 L. ed. 820, there was a suit on a supersedeas bond, 
and the court said as follows: 

4 ‘As between the obligors and obligees, all the 
obligors are principal debtors, though as between 
each other, they may have the rights and remedies 
resulting from the relation of principal and surety. 
* * * When thev execute the bond they assume 
the obligation that they will answer all dam ayes 
and costs if the principal fails to prosecute his ap¬ 
peal to effect and make his plea good, from which 
it follows that if the judgment is affirmed by the 
appellate court * * * the sureties proprio vigore 
become liable to the same extent as the principal 
obligor.” (Italics ours.) 

It becomes apparent, therefore, that the argument 
of the appellant that no damages were proven because 
the appelle did not first exhaust his remedy against the 
principal on the attachment bond, is untenable.' There 
was no duty on the appellee to proceed against the prin¬ 
cipal first, as is clearly shown by Section 479a of the 
Code and the rule laid down by the Supreme Cjourt of 
the United States in Babbitt vs. Finn, supr^. The 
attachment bond was merely given as an additional 
security and since the principal and the surety, the ap¬ 
pellant herein, are both principal debtors, the appellee 
could proceed against either one or the other, and, 
a judgment could be entered against one or both. Cer¬ 
tainly, since the procedure followed is expressly au- 
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thorized by the code, it cannot be urged that there was 
any impropriety in the course pursued by the Master in 
recommending judgment against the surety company 
solelv. 

V 

Nor was there any duty on the appellee to show that 
the principal on the attachment bond, became insolvent 
during the pendency of the attachment. In the case of 
Bankers Surety Co. vs. Security Trust Co. 39 App. 
D. C., 354, this court affirmed a judgment against the 
surety company on a supersedeas bond. The bond was 
conditioned to “answer all damages and costs” and 
the point was made by appellant’s counsel, and held 
unsufificient by this court, that the bond did not, either 
in terms, or by reasonable implication, render the plain¬ 
tiff or his surety liable to pay the judgment appealed 
from, if the appeal should be unsuccessful, but merely 
“to make good the damages actually caused the ap¬ 
pellee by the trial of the appeal”, and, the costs occa¬ 
sioned therebv. This court held as follows: 

“A surety on a supersedeas bond given on ap¬ 
peal from a money judgment, and conditioned upon 
the prosecution of the appeal to effect, and the ap¬ 
pellant’s payment of all damages and costs if he 
failed to make good his plea, is liable upon affirm¬ 
ance for the amount of the judgment, although no 
effort has been wade to enforce it and appellant’s 
assets have not been impaired since appeal.” 
(Italics ours.) 

The opinion by Mr. Justice Robb cites with approval 
the c^se of Catlett vs. Brodie, by the Supreme Court of 
the United States, in the following language: 

“In Catlett vs. Brodie. 9 Wheat. 553, 6 L. ed., 
158, which involved an appeal from the supreme 
court of the District, the court ruled that this form 
of bond was intended to secure payment of the 
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original money judgment, as well as the damages 
for delay. See Kountze v. Omaha Hotel Co., 107 
U. S., 378, 386, 27 L. ed. 609, 612.” (Italicsj ours.) 

While it is true that this case involved a supeijsedeas 
bond and not an attachment bond, the reasoning back 
of the decision applies with equal force to the case at 
bar. Thus, this case not only supports us in our con¬ 
tention that it was not obligatory upon the appellee 
to show that the plaintiff’s assets had become impaired 
during the pendency of the attachment, but also lends 
support to our contention that it was not obligatory 
upon the appellee to attempt to enforce his claim for 
damages against the plaintiff before proceeding ajgainst 
the suretv on the attachment bond. 

QUESTION OF FAILURE OF APPELLE& TO 
MINIMIZE DAMAGES NOT PROPERL - ? BE¬ 
FORE THIS COURT 

I 

The appellant attempts to raise for the first tiine the 
objection that the failure of the appellee to puj; up a 
bond in order to release the property attached, bars 
him from any recovery. The case of W. B. Moses and 
Sons v. Lockwood, 54 App. D. 0., 115, is relied on in 
support of this contention. 

It may well be doubted whether the rule laid down in 
that case is in anywise applicable to the case pt bar. 
Certainly there was no moral or legal duty on the ap¬ 
pellee to put up a bond, as provided for in section 455 
of the Code, in order to secure the release of his prop¬ 
erty. The general rule that a party aggrieved, must 
mitigate damages, applies only to damages which do 
not inherently result from the wrongful act complained 
of, and not to damages which are the direct and proxi¬ 
mate result thereof. Be that as it may, it was h e ces- 

sarilv a matter of defense and the record fails to! show 
* 
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any proof by the appellant as to the ability of the ap¬ 
pellee to give such a bond. More important, however, 
is the fact that this question was not raised during the 
hearings before the master; it was not raised in the 
lower court; there is no basis for such an objection in 
either the exceptions to the Master’s report or the 
order of the lower court confirming the same. 

Moreover, there is no basis for such an objection in 
the assignment of errors now before this court. Hence, 
such objection comes too late. 

In the case of Norman vs. U. S., 20 App. D. C. 494, 
this court said: 

“The law is well settled, and the rule on the sub¬ 
ject is peremptory that questions not raised in the 
trial court will not be considered in the appellate 
tribunal.” (Italics ours.) 

Again in the case of Cooper v. Sillers, 30 App. D. C., 
567, Mr. Justice Van Orsdel, speaking for the court 
said: 

“This court will only consider errors that are 
properly assigned, and which have been called to 
the attention of the trial court, and a ruling made 
thereon, and to which exceptions have been taken 
(Italics ours.) 

Nor can the appellant rely on Section 269 of the 
Judicial Code in order to excuse its derilection in this 
respect. This Court in Carson v. Jackson, 52 App. 
D. C., 51, said: 

“Judicial Code, Sec. 269, requiring technical 
errors, defects or objections which do not affect 
the substantial rights of the parties, to be disre¬ 
garded, does not dispense with the requirement 
that a party shall make objections and exceptions 
in the court below, in order to rely upon the alleged 
errors on appeal.” (Italics ours.) 


i 
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The appellant cannot be permitted to sit supinely by, 
without voicing any objection during the proceedings 
in the lower court, as to the effect, if any, of the failure 
of the appellee to release the property attached, and 
then attempt to rely on any such alleged error here. 
The rule on the subject is peremptory and hebce this 
question is not properly before this tribunal for jreview. 

CONCLUSION 

. 

Inasmuch as a plaintiff may properly summon him¬ 
self as garnishee and attach credits, belonging to the 
defendant, in his own hands, the writ of attachment 
and garnishment was valid and effectual. It properly 
reached the rent accrued and in fact overdue! at the 
time of its issuance, and as the direct and proximate 
results of its wrongful issuance, such fund was lost by 
the appellee and was properly awarded to him as dam¬ 
ages. The appellee furthermore was clearly entitled 
as another item of damage, either to the loss of rent or 
its quivalent for the use and occupation of the premises 
from the time the writ of attachment and garnibhment 
was issued until the plaintiff was evicted by the 
appellee. We therefore respectfully submit that the 
findings of the master are entirely correct and proper, 
as was the action of the lower court in concurring in 
the same, and in entering judgment for the appellee. 
Accordingly, the judgment of the lower court shpuld be 
affirmed. j 

Respectfully submitted, 

W. Gwynn Gardiner, Sr., 

James M. Earnest, 

W. Gwynn Gardiner, Jr.| 
Attorneys for Appellee. 


